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VJK: 343.132
OBLIYK, SAK I''TACHA CJIIAYA (PO3LIYKOBA) A151

SpocaaB Hakoneunuii, cTya. 3 kypcy opua. G-ty
KoHcynbTaHT 3 akaieMidyHO1/ FOPUIMIHOI aHTTIHCHKOT MOBH:
H.O. I'punsn, kano. ¢iron. nayx, doyenm
JIsBiBCHKUMI HallIOHANIBHUK yHiBepcUTET iMeH1 IBana Dpanka

Y cmammi npoananizosano nowyk SK 2nAcHy CAiOYy
(po3utyko8y) 0ito ma npoyecyaivbHi 0coOIu8ocmi ii nposedeHHsl.
Ocobnusuii aunaniz NpucesyeHUull NOHAMMAM mMa Odcepenam ix
BUHUKHeHHs. Jani 6 yii pobomi po32n10aromscs 6uou 0OUWYKY ma
cyo’ekmu  tioco  nposedenns.  Cmamms — 6azyemvcsi  HA
3aKOHO0A8CMEI, CY008ill npakmuyi, HAYKOSit Jjaimepamypi ma
8NIACHUX OOCTIOHCEHHSIX.

Knrwowuoei cnoea: enacna cniova (po3uykosa) 0is, oOuiyK,
caiouutl, nPoKypop, criouull cyoosi, KPUMIHAIbHE NPOBAONCEHHS.

A SEARCH AS A PUBLIC (DETECTIVE)
INVESTIGATIVE ACTION

Yaroslav Nakonechnyi, Third-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

In this article the search as a public (detective) investigative
action and procedural features of its conducting are analyzed.
Particular analysis is devoted to concepts and their sources of
origin. Further on the types of search and subjects of its conducting
are considered. The article is based on legislation, judicial
practice, scientific literature and our own research.

Key words: public (detective) investigative action, search,
investigator, prosecutor, investigative judge, criminal proceeding.
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Problem statement. First of all, in order to expose the topic
of search as the public investigative action, it is necessary to
analyze several concepts, namely "search" and "investigative
action". In order to investigate criminal investigations quickly and
fully, the prosecutor conducts a wide variety of actions. All of them
are based on the requirements of criminal procedural law, so they
are called procedural. But among procedural actions particular
importance for investigative actions, which are characterized by
certain features by which they can be distinguished from other
procedural actions.

Recent research and publications. Works of scientists and
practising lawyers in the field of criminal proceedings are devoted
to this topic, in particular in the case of public (detective)
investigative  actions. Among the main authors are
V.G. Goncharenko, V.T. Nor, M.E. Shumil, V.Y. Tatsiy,
Y.M. Groshov and others. In their writings, they reveal the
meanings and concepts of investigative actions, as well as making a
doctrinal interpretation of the rules of criminal procedural law.

The purpose of the article. Nowadays there are a lot of
problems in conducting criminal proceedings, in particular when
conducting a search, human rights violations by investigators and
other subjects involved in its commission are recorded. In order to
avoid this, it is necessary to clearly interpret the rules of criminal
procedure law and to create the same jurisprudence on similar legal
issues.

Presentation of the main material. It is worth starting by
determining the investigative action. Under Part 1 of Article 222 of
the CPC of Ukraine: “Investigative actions are actions aimed at
obtaining (gathering) evidence or verifying evidence already
received in a specific criminal proceeding” [6]. However,
alternative definitions of this concept can be found in the scientific
literature. For example, Prof. Taciy defines investigative actions as

11
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“actions aimed at obtaining (searching, gathering) or verifying
evidence already obtained in a specific criminal proceeding” [5,
p. 389].

In forensic science and criminal proceedings, the terms
investigative actions are interpreted broadly and narrowly.
Investigative actions in a broad sense are all actions conducted by
an investigator in compliance with the requirements of criminal
procedure law. In this approach, a sign of equality between
investigative and procedural actions is put. Investigative actions in
narrow sense are criminal proceedings that are performed to
establish record and verify evidence. Investigative actions are a
way of implementing the rules of criminal procedural law.
Investigative (search) actions are carried out only after the relevant
information has been entered into the single register of pre-trial
decisions.

As for "search", the criminal procedure law does not define
its concept, but only specifies that the search is conducted in order
to identify and record information about the circumstances of a
criminal offence, search for instruments of crime or property
acquired as a result of its commission, as well as locating the
wanted people. That is, it sends us to the purpose of such
investigative action. If one interprets the purpose in more detail, it
is defined as: detection and recording of information relevant to
criminal proceedings (information about circumstances; tools of
crime; property obtained by crime; wanted persons; other objects
which can act as physical evidence, corpse of persons). Therefore,
to define the concept it is necessary to refer to the works of
scientists stating that the search is an investigative action, which is
a procedural compulsory inspection of housing or other possession
of a person, as well as individuals in order to identify and record
information about the circumstances of a criminal offence, an
instrument of crime, a minor offence or property obtained as a

12



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

result of its commission, as well as the location of the wanted
persons.

An investigator requires at least two reasons to conduct a
search: legal and factual. A factual basis for the search is the
availability of sufficient information to indicate that it can achieve
its purpose. The legal basis for the search is the investigative
judge's decision to do so or a written statement from the owner of a
particular possession or legal user that shows consent to the
investigative action. However, there are requirements when a
search can be conducted without such a legal basis. Thus, under
Part 3 of Article 233 of the Criminal Procedural Code:
“Investigator, the prosecutor has the right without an order of the
investigative judge to enter the dwelling or other possession of the
person only in urgent cases connected with saving the life of people
and property or with the direct pursuit of suspected persons
committing a crime” [7].

In such a case, the prosecutor, the investigator in agreement
with the prosecutor, is obliged to immediately request the search of
the investigating judge after such actions are taken. The
investigating judge shall consider such a request in accordance with
the requirements of Article 234 of this Code, verifying, among
other things, whether there were actually grounds for entering into
the dwelling or other possession of the person without the order of
the investigating judge. If the prosecutor refuses to agree to the
request of the investigator for the search or the investigating judge
refuses to satisfy the request for search, the evidence established as
a result of such search is inadmissible and the information obtained
is subject to destruction in accordance with the procedure provided
by Article 255 of this Code.

In our work, we want to consider search as an investigative
action in general, but it is impossible not to mention the types of
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search. Analyzing the text of the CPC, we can conclude that the
object of the search is divided into the following types:

1) a housing search (that is, premises which are in permanent
or temporary possession of a person, regardless of his / her
purpose and legal status, and adapted for permanent or
temporary residence of individuals, as well as all
components of such premises);

2) a search of another person's possession: vehicles, land
(garden, yard, forest, fields, etc.); garages, other buildings
or premises of household, service, economic, industrial and
other purpose, etc., owned by a person;

3) a person search [5, p. 389].

An important aspect of the search is the procedural features
of this action. Due to the adoption of the new CPC in 2012, there
are different interpretations of its rules regarding search and
different jurisprudence. This causes a large number of errors to be
made by the subjects of the pre-trial investigation. As a need arose,
the investigator shall, in agreement with the prosecutor or
personally, make a search request to the investigating judge at the
place of pre-trial investigation. The petition consists of three parts:
introductory, descriptive and resolute.

The request shall also be accompanied by the originals or
copies of the documents and other materials used by the prosecutor
or investigator to substantiate the reasons for the request, as well as
an excerpt from the ERDR on the criminal proceedings under
which the request is filed. If the investigator or the prosecutor files
a motion with the court to conduct a repeated search, the grounds
for conducting it may not be similar to those during the primary
search. They should complement those already considered by the
investigating judge, or be new if they were not known to the
investigator or prosecutor during the primary search. In addition, an
investigating judge's order may not be used for more than one
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search, even for repeated searches. The validity period of the
decision may not exceed one month from the date of the decision.

The main task of the investigator, the prosecutor in
directing the petition to the investigating judge is to prove that
there are sufficient reasons to believe that the things and documents
searched are relevant for the pre-trial investigation, the information
contained in such things and documents can be presented during
the trial, the things sought and documents are in the petition of the
dwelling or other possession of the person. The investigator in his
decision should determine what items or documents relevant to
criminal proceedings can be seized during the search, but he cannot
know about all things that are in the dwelling or other possession of
the person. For this reason, the procedural status of things and
documents that are not on the list that have been explicitly granted
a search permit is clarified. Under Part 7 of Art. 236 removed items
and documents that are not on the list, for which a search permit
was explicitly granted in the search permit, and do not relate to
items that have been seized by the law, are considered temporarily
seized property. Following the temporary seizure of property, an
authorized official shall be obliged to ensure the safekeeping of
such property in accordance with the procedure established by the
Cabinet of Ministers of Ukraine (Part 168, Article 168 of the CPC).
If the confiscated property belongs to the suspect, the investigator
or the prosecutor shall, no later than the next business day after the
expulsion, be obliged to apply to the investigating judge for the
seizure of the property in the manner provided for in Articles 170-
175 of the CPC.

Another mandatory condition for a search is to ensure
respect for the rights of the individual and his or her legitimate
interests. The CPC defines several conditions: first, the
investigator, the prosecutor takes appropriate measures to ensure
that persons whose rights and legitimate interests may be restricted
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or violated are being searched. Regardless of the stage of this
investigative action, the investigator, the prosecutor, another officer
involved in the search are obliged to admit to the place of his or her
defence counsel or lawyer, the powers of which are confirmed in
under the provisions of Article 50 of this Code [7].

Secondly, the search of a dwelling or other possession of a
person on the basis of the order of the investigating judge should
take place at the time when the least harm of the ordinary
occupation of the person who owns them is caused, unless the
investigator, the prosecutor does not consider that the fulfillment of
such a condition could significantly damage the purpose of the
search. Before executing the order of the investigating judge, the
person who owns the dwelling or other possession, and in his
absence the other person present must be given the decision and a
copy thereof. Investigator, the prosecutor has the right to forbid any
person to leave the place of the search until its final and to take any
actions that interfere with the search. Failure to comply with these
requirements entails legal liability. Investigator, the prosecutor has
no right to prohibit the search participants to use the legal
assistance of a lawyer or a representative. The investigating officer
is obliged to allow such a lawyer or representative to search at any
stage of his conduct.

The search of a person is carried out by persons of the same
gender in the presence of a lawyer, representative at the request of
such person. The absence of a lawyer, representative to participate
in the search of a person within three hours does not prevent the
search. The progress and results of a personal search are subject to
mandatory record in the appropriate protocol.

An interesting aspect in the consideration of this issue is the
search in the territory of the diplomatic missions. In premises
occupied by diplomatic missions, as well as in premises inhabited
by members of diplomatic missions and their families enjoying the
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right of diplomatic integrity, searches and seizures may be carried
out only with the consent of the diplomatic representative. The
consent of the diplomatic representatives to the search or seizure is
requested through the Ministry of Foreign Affairs of Ukraine.
Searches and seizures in these premises must be carried out in the
presence of a prosecutor and a representative of the Ministry of
Foreign Affairs [10].

Conclusion.  Therefore, summarizing all of the
abovementioned, considering a large number of mistakes which are
made in criminal proceeding during conducting a search, this topic
has not only scientific meaning but can be useful in practice.
Moreover, it should be remembered that a search is an investigation
that interferes in one way or another with the field of human rights
and it is important that the investigator and other persons
conducting the pre-trial investigation do not violate the procedure
established by law and engage in unjustified violations of rights a
person and his / her legitimate interests.
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ITPOBJIEMH FAPMQHBAHﬁ TPYOBOI'O
3AKOHOJABCTBA YKPAIHH I3 3AKOHOJABCTBOM
€BPOIEMCHKOI'O COIO3Y

Bikropis Hikonaiiuyk, ctyn. 2 xypey wopun. G-ty
KoncynpranT 3 akaneMigHO1/ FOpUIMYHOI aHTITIHCHEKOI MOBH:
A.L Pany, xano. gpinon. nayx, ooyenm
JIpBiBCHKUMII HaliOHATPHUN yHiIBepCcUTET iMeHi IBana dpanka

Cmamms  npucesiuena  OOCNIONCEHHIO — HAYIOHANLHO20
3aKoHoOaecmea y cgepi onramu npayi, OXOpoHu npayi, poooyo2o
yacy i yacy 6iONOYUHKY ma 1020 GiON08IOHOCMI €8PONECLKUM
npaeosum cmanoapmam. Posenanymo nowammsa eapmonizayii,
aoanmayii, yHighikayii, imniemenmayii 3axkonooascmea. 3a
00NOMO2010 NOPIBHAILHO20 ananizy HAYIOHANIbHO20
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3axonodaecmea ma oupexmus €C 3p0OIeHO UCHOBOK, WO YUHHE
3aKOHO0a8Ccmeo YKpainu 6 uacmuui poboyoeo uacy i uacy
8IONOYUHKY ~ NOMPIOHO  OONpPaybO8y8amMuU,  NOCULAIOYUCL — HA
Jupexmusu €Eeponeiicokoco Cor3y, Komusenyii MOIl ma inwi
MIJICHAPOOHO-NPABOBI aKmMu ma OemaibHO GUEHUMU NOJONCEHHS
yux axmis. Boonouac nompebye yoockonaneumns cgepa oniamu
npayi ma o0XopoHu npayi i 300po8’s npayisHukie. I[lompiono
criokysamu 3a 3miHamu 6 3akonooascmei €eponeticbkoco Coio3y,
ma 8i0N0BIOHO OHOBII08AMU HayioHaibHe mpyoose
3aKOHO0A8CMBO 3 YPAXYBAHHAM €BPONEUCLKUX NPUHYUNIE MdA
cmanoapmis, O3HAUOMIIOBAMU POOOMOOABYIE | NPAYIGHUKIE 3
Yyumuy 3MIHAMU, | BUMA2AMU HEeYXUIbHO20 OOMPUMAHHS YUX HOPM.
Lleii kpox nepedbauae cymmegy 2apMoHi3ayilo BHYMPIUHLO2O
3akonodaecmea ma Oinbul MicHy 63aemoodito 3 €8poneucoKum
Corzom.  Takodxc y cmammi  8USHAYAIOMbCA — HANPAMU
B00CKOHAICHHS. HAYIOHANILHO2O0 3AKOHO0A8CMEA Ni0  GNIUBOM
€BPONEUCHKUX MPYOOBUX CIAHOAPMIE.

Knrouoei cnosa: capmonizayia sakonooaecmea, adanmayis
3aKonodaecmea, oniama npayi, 0XopoHa npayi i 300po8’s
npayisHuKie, pobouull yac, HAc BiONOYUHKY, E€BPONEUCHKI
cmanoapmu.

THE ISSUES OF THE HARMONIZATION OF LABOR
LEGISLATION OF UKRAINE WITH THE LEGISLATION
OF THE EUROPEAN UNION

Viktoriia Nikolaichuk, Second-Year Law Student
ESP Supervisor: A.l. Radu, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L viv

The article deals with the study of national legislation in the
sphere of payment, occupational safety and health, working time
and leisure time and its compliance with the European legal
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standards. The main research problems concern the notions of
harmonization, adaptation, unification, and implementation of
legislation. By using the comparative analysis of the national
legislation and EU Directives, we have concluded that the current
legislation of Ukraine in matters of working time and leisure time
should be finalized, within the EU Directives, ILO Conventions and
other international legal acts, and further study of the principles of
these acts should be implemented. At the same time, the spheres of
payment, occupational safety and health need to be improved. It is
necessary to follow the changes in the legislation of the European
Union, and accordingly update the national labor legislation in the
context of the European principles and standards, to acquaint
employers and employees with these changes, and to demand strict
compliance with these norms. This step involves significant
harmonization of the national legislation and closer cooperation
with the European Union. The article also identifies areas of
national legislation for improvement under the European labor
standards.

Key words: harmonization of legislation, adaptation of
legislation, pay, occupational safety and health, working time,
leisure time, European standards.

Problem statement. Cooperation with the European Union
is an important area of integratiing Ukraine into European
structures, which has the strategic goal of Ukraine's accession to
the European Union (the EU). European integration of Ukraine is
impossible without the process of the implementation of the
European norms in national legislation, the state’s realization of
international legal obligations on human rights in various spheres
of relations, in general, and in the labor sphere, in particular.

Of particular significance is the development of theoretical
aspects of the harmonization of labor legislation of Ukraine with
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the European standards, as well as clarifying the directions of the
further improvement and further development of the national
legislation under the European labor standards. Besides, the
practical aspect of the study allows us to determine which labor
standards of the European Union are embodied in the practical
activity of the legislator.

Using the experience of European countries will bring
national legislation (first of all, the new Labor Code) closer to the
level of international labor standards. However, the implementation
of such experience should take into account the characteristics of
the legal systems of different countries, including those of Ukraine.

The significance of the research. At the present stage of
development of Ukraine, the formation of civil society, where a
person is the highest social value, the issues of reforming the
current labor legislation in accordance with standards of the
European Union are becoming more relevant. The reform of labor
law in Ukraine should help to create a society that recognizes and
protects human rights in labor sphere. The current legislation,
despite the large number of regulations governing labor relations in
Ukraine, does not solve the problem of labor regulation in the
context of the European standards.

Recent research and publications. The concept of
harmonization of labor legislation of Ukraine with the legislation of
the European Union attracts great interest of scientists and
practitioners. In particular, Andriyiv V., Hryshchak S., Hulak O.,
Malysheva N., Trykhlib K. and others have contributed to the study
of the concept of harmonization. Yevglevska O., Smolyarova M.,
Shemshuchenko Yu. have paid considerable attention to the
differentiation of the concept of "harmonization™ from other related
legal concepts. Lawmakers are increasingly using Directives of the
European Parliament and the Council of the EU as sources of law.
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The object of the research is European and national legal
regulation of labor relations. The subject of the research comprises
theoretical and practical problems of harmonization of labor
legislation of Ukraine with the legislation of the European Union in
the areas of working time and rest periods, occupational safety,
health, and pay.

The purpose of the study is to analyze the compliance of
labor legislation of Ukraine with the requirements of the European
Union in the areas of occupational safety and health, working and
leisure time, pay. To achieve this goal it is necessary to perform the
following tasks: to clarify the essence of the concept of
‘harmonization‘; to establish the relationship of this concept with
related legal concepts; to investigate the compliance of national
legislation with the legislation of the European Union in certain
institutions of labor law; analyze the Directives of the European
Parliament and the Council of the EU on certain issues; to
substantiate the directions of improvement of the current labor
legislation under the European standards.

When performing the main part of the study it is necessary
to use both general scientific and special legal research methods:
dialectical, formal-logical, comparative-legal, statistical, method of
analysis and synthesis.

Presentation of the main material. One of the most
important tools of the integration process, the subject of which is
our state, is the harmonization of Ukrainian legislation and the law
of the European Union. The harmonization of the national
legislation with European law is of particular importance for
Ukraine at the present stage of development, because it is the most
important process, which involves the creation of a legal basis for
future accession to the EU.

The term "harmonization” (from the Greek "harmonia" —
communication, coherence, coherence of parts of a single whole)
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appeared in the Ukrainian law after the ratification of the
Partnership and Cooperation Agreement between Ukraine and the
EU and their Member States on June 14, 1994 (ratified on
November 10, 1994) [3].

According to the "International Police Encyclopedia” in the
legal literature, the meaning of this term is defined differently by
experts: 1) ‘as an alignment, coordination; 2) as a process of
bringing the domestic legislation of Ukraine in line with the norms
of international agreements, the binding nature of which was
approved by the Verkhovna Rada of Ukraine; 3) as a borrowing of
the experience of foreign countries in developing national
legislation; 4) as obligatory harmonization of national legislation
with the decisions of associations of states to which these states are
members; 5) as a legally obligatory obligation of Ukraine to take
into account the norms of the European Union when developing its
legislation, etc.” [7, p. 31].

The harmonization method means that the European Union
publishes the basics of legislation in accordance with which
member states bring their national laws and regulations into line.
Through harmonization, the EU "brings together" the legal systems
of the member states, but does not introduce complete uniformity.
The instrument of harmonization is a directive, and in the field of
criminal and criminal procedure law it is a framework decision
[12].

The new term has attracted the attention of many scientists.
Gulak O. approached harmonization as a process of purposeful
convergence and harmonization of legal regulations in order to
achieve consistency of legislation, eliminate legal conflicts, comply
with international, European and national legal standards [6, p. 37].
Analyzing the compliance of the legislation of Ukraine with
international law, Rabinovych P. clarifies that harmonization is the
process of bringing the legislation of Ukraine in line with the legal
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systems of leading international organizations in Europe [5, p. 85].
Thus, the Ukrainian scientists define "harmonization™ as a process
of bringing national legislations in line with the European Union
law to establish a single result of the rule of law.

Based on the statements analyzed above, we can give the
following definition of harmonization: harmonization is a process
of bringing national legislations in accordance with the modern
European legal system by complying with the European legal
standards to eliminate inconsistencies and fill in the gaps in
national legislations.

It is necessary to distinguish between the concepts of
harmonization, adaptation, unification, because they are
independent ways of integration. They have common features,
ways of their implementation, and a common goal to form a
similar, approximate or identical law and legislation.

While adaptation is only the approximation of national law,
legislation, individual legal acts to a certain model, unification is to
transform the rules of law by bringing them into uniformity, and
harmonization, on the contrary, does not seek identity, it focuses on
the application of similar laws by different states. Mostly scientists
consider the concepts of "implementation” and "approximation” as
two forms of adaptation.

One of the interests of the state in the labor sphere is the
need to create legal conditions to reach a compromise between the
interests of the employee and the employer in order to fulfill its
purpose in society. And, accordingly, the harmonization of
domestic labor legislation should be aimed at satisfying the
interests of the participants in labor relations, rather than simply
transferring the EU regulations to the system of sources of labor
law in Ukraine.

In general, the legislation of Ukraine on issues related to
rest and working hours meets European and international standards.
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However, there are some drawbacks that need to be eliminated. The
main disadvantage of the current legislation is the lack of legal
definitions of "working time", "leisure time" and some other
notions related to this institution of labor law.

It is known that the draft "Labor Law" [4] contains the
notion of "working time" and some new notions of labor law,
which are not provided for in the current Labor Code [1], but in
connection with socio-economic development and European
integration process should be regulated. It can be argued that
national legislation on working time and leisure time needs to be
refined with reference to European Union Directives, ILO
Conventions and other international legal acts and to study the
principles of these acts in detail.

As for today, the state of labor protection in various spheres
of economic activity and the level of occupational injuries and
occupational diseases, despite some positive dynamics, remain
high. However, this problem still shows that the production does
not reduce the impact of harmful factors, does not improve
mechanisms and tools, does not improve the technological process,
workers do not use personal protective equipment and, accordingly,
it violates occupational safety and health legislation.

On the way to integration into the European space, issues
related to pay are of particular importance. The legislator should
refer to the EU Directives and ILO Conventions concerning
remuneration. And in the future to create such rules that will
provide employees with adequate wages, with no delay in the
payment of wages, which in 2020 is a very big problem, it will
require the employer to make a final calculation of wages within a
reasonable time, taking into account the terms of the contract or the
decision of a competent authority.

Emphasis should be made on the European legal
mechanism of labor legislation, where development is ongoing,
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which cannot be said about our state. Currently, the main document
in the field of labor is the Soviet Labor Code [1]. At the same time,
it contains norms that have lost their relevance in modern society,
which progresses every day, or do not correspond to the realities of
today, and, therefore, they are unable to ensure the proper level of
regulation of labor relations. There are more and more new
requirements in the field of labor, which are not regulated in any
legal act of Ukraine.

The measures that should be introduced for the effective
bringing of the legislation of Ukraine in accordance with the
standards of European Union are as follows:

1) to improve domestic legislation, especially the institutions of
payment, occupational safety and health, employment contract,
leisure time;

2) to remove a significant number of laws that do not conform to
today's realities;

3) to adopt a single legal act — the Labor Code (or the current —
the Law "On Labor" [4], which is still to be finalized);

4) to take into account the principles of the European Directives,
especially in the areas of payment, working and leisure time,
labor protection, etc.;

5) to create the Ukrainian-European Glossary of Legal
Terminology;

6) to increase the minimum duration of an annual paid vacation
by 4 days, which will comply with the norms of the European
Social Charter (ECHR) [2], which provides for the
establishment of an annual vacation for the period of at least 4
weeks (28 days).

The science of labor law should be clearly delineated the
boundary between the implementation of the European labor
standards and legal practice of Ukraine, taking into account
national characteristics and existing socio-economic conditions and
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develop an optimal process of harmonization of the national labor
legislation with the European labor standards.
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3AXO/IX 3ABE3IIEYEHHSA
KPUMIHAJIBHOTI'O ITPOBAJVKEHHSA

KOuais OcTpoBebKa, cTya. 4 Kypey opun. ¢-Ty
KoncynpranT 3 akaneMigHOI/ FOpUIMIHOI aHTITIHCHFKOI MOBH:
A.JL. ApuuieBcbKa, KaHo. (inon. HayK, 0oyeHnm
JIpBiBCHKUMIT HaliOHATFHUN yHiIBepCcUTET iMeHi IBana ®panka

YV cmammi posenanymo cucmemy 3axo0ie 3abesneuenms
KPUMIHAILHO20 ~ NPOBOOJICEHHSA,  GUSHAYEHO IXHIO Memy ma
3a60anusA. J{OCNiOHCEHO NOHAMMA «KPUMIHATLHO-NPOYECYANbHUL
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npUMYC», A MAKodC CRIiGGIOHOWEHHA 3ax00i6 3abe3neyeHHs.
KPUMIHAILHO20 ~ NPOBAONCEHH 13 3aX00aMu  KPUMIHANbHO-
npoyecyanvbHo20 npumycy. 30IUCHeHO aHali3 HOPM YUHHO20
Kpuminanonoco  mpoyecyanvnoco  kooexkcy — Vkpainu,  aki
PO3Kpusaoms  cymv ma  NOpPsAO0OK  3ACMOCY8AHHA  3AX00i8
3a6e3neduents  KPUMIHAILHO2O0 — NPOBAONCEHHS,  a  MAKOMC
docnioxceno ix knacugikayito. B cmammi maxooic exazano Ha
HeOO0CKOHANICMb 3acmocy8ans HOpM Kpuminanonoeco
npoyecyanvpHo2o Kooekcy Ykpainu na npakmuyi.

Knrwouoei cnoea: 3axoou 3abe3neuenHsi KpUMIHATbHO2O
NPOBAOICEHHS,  KPUMIHANIbHE — NPOBAONCEHHS,  KPUMIHANILHO-
npoyecyarvbHull npuUMyc, criouull cyoos, cyo.

MEASURES TO ENSURE CRIMINAL PROCEEDINGS

Julia Ostrovska, Fourth-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article describes the system of measures to ensure
criminal proceedings, defines the purpose and tasks of these
measures. The notion «criminal procedural coercion» as well as
the correlation between measures to ensure criminal proceedings
with measures of criminal procedural coercion is investigated.
Analysis of norms of the current Criminal procedural code of
Ukraine, which reveal the essence and procedure of applying
measures to ensure criminal proceedings, and research
classification is given. The article also points to imperfections of
application of norms of the Criminal procedural code of Ukraine in
practice.

Key words: measures to ensure criminal proceedings,
criminal procedure coercion, criminal procedure, investigating
judge, court.
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Problem statement. The importance of this issue is related
to the fact that application of measures to ensure criminal
proceedings implies interference with the rights and freedoms of
the individual. At the same time, the Constitution of Ukraine
establishes the main feature of the law-based state: «The human
being, his or her life and health, honour and dignity, inviolability
and security are recognised in Ukraine as the highest social value.
Human rights and freedoms and their guarantees determine the
essence and orientation of activity of the State». But for
guaranteeing protection of human rights and freedoms, the state
may also restrict it in order to prevent crime.

Recent research and publications. The question of
measures to ensure criminal proceedings was partially reflected in
the research of: Hroshevyy Y.M., Hlovyuk 1.V., Mykolenko O.M.
Farynnyk V.I. etc.

The purpose of the article. The analysis of legislation and
theory of criminal proceedings in order to clearly define the
concepts of “criminal procedural coercion”, "measures to ensure
criminal proceedings”. Research features of measures to ensure
criminal proceedings provided for in the Criminal Procedural Code
of Ukraine. The task of the article is to analyze the essence and
procedure of applying measures to ensure criminal proceedings,
and research their classification and determine the value of these
measures.

Presentation of the main material. In the state, persuasion
has always been the main measure of ensuring proper behavior of
citizens. Measures of coercion are used in cases when the method
of persuasion is not sufficient to carry out human responsibilities
[1]. Measures of criminal procedure coercion can be applied to
various subjects of criminal proceedings — suspect, accused, victim,
witness, and other persons depending on the circumstances of the
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criminal case, as well as their behavior in pre-trial proceedings and
in judicial stages of criminal proceedings [2].

Criminal procedure coercion — is a type of state coercion
that involves psychological or material influence on a person
involved in criminal proceedings through the application of
measures of physical, material or moral influence, which has the
right-restrictive nature by authorized state bodies or officials on the
grounds and in order provided by the criminal procedural law, in
order to ensure the effectiveness and efficiency of theses criminal
proceedings [3].

The terms "measures to ensure criminal proceedings™ and
"criminal procedure coercion " are not identical. They relate to each
other as a whole and a part. Measures to ensure criminal
proceedings include those that are not related to the temporary
restriction of a person's rights and freedoms and application of
which does not result in property, moral or organizational
restriction on the person (such as court summons, summons by
investigator or public prosecutor, and also provisional access to
things and documents) [4].

Measures to ensure criminal proceedings — are measures
provided by the procedural law, which may be compulsory and
which are applied by authorized state bodies or officials on the
grounds, in accordance with the procedure and in the conditions
specified by the Criminal Procedure Code of Ukraine to
individually determined participants in criminal proceedings or
other persons in order to ensure the effectiveness of this criminal
proceeding.

The institution of measures to ensure criminal proceedings
is extremely important. Therefore, today the issue of effectiveness
of precautionary measures, legality and validity of their application
IS very acute.
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These measures are characterized by the following specific
features: 1) have procedural character and are regulated by the
criminal procedural law, and therefore it is an integral part of the
criminal procedural form; 2) the basis, limits and procedure for
their application are regulated in detail by law; 3) they are aimed at
achieving a single goal - to ensure the proper procedure of criminal
proceedings, its effectiveness; 4) have a pronounced coercive
nature, which does not depend on the implementation of these
measures, but on their legislative model. Even if a person does not
object to the restriction of his rights and freedoms, which is
connected with the application of measures for ensuring criminal
proceedings, they are still compulsory, since the very possibility of
coercion is provided for by law; 5) are of an exceptional nature -
that is applicable only in those cases where other tasks of the public
task of criminal proceedings cannot be achieved; 6) the subject of
application is specific - usually it is an investigating judge, the
court [5].

Farinnik V.I. proposes the classification of measures to
ensure criminal proceedings according to the following criteria:

1) for the purpose of application: a) measures that ensure the
proper conduct of the suspect, the accused in criminal proceedings
and the fulfillment of their procedural obligations (preventive
measures); b) measures that provide for the receipt and collection of
evidence (summons by investigator, public prosecutor, court
summons, provisional access to things and documents, etc.); c)
measures aimed at ensuring the legal order during the proceedings
(imposition of a fine); d) measures to secure a civil suit and possible
confiscation of property (provisional seizure of property, etc.);

2) for the term of validity: a) measures that take place during a
clearly defined period of time (preventive measures, arrest of
property, etc.); b)measures whose validity period is not defined
(capias ad respondendum);
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3) on the grounds of application: a) measures applied in
connection with non-fulfillment (or possible non-recognition) of
procedural duties (imposition of pecuniary charge, preventive
measures, etc.); b) measures applied irrespective of procedural
offence (provisional access to things and documents, provisional
seizure of property);

4) under the regime of restriction of human rights and freedoms:
a) measures related to temporary isolation of a person (detention,
house arrest, detention of a person); b) measures that are not related
to the temporary isolation of a person (imposition of a fine,
temporary restriction on the use of special law, personal
commitment, mortgage, etc.) [1].

The purpose of applying measures to ensure criminal
proceedings in general and precautionary measures in particular is
to achieve the effectiveness of proceedings. Under the effectiveness
of criminal proceedings, it is necessary to understand the
fulfillment of tasks of criminal justice, which are defined in Art. 2
of the Criminal Procedure Code of Ukraine, in particular:
protection of individuals, society and state from criminal offences,
protection of rights, freedoms and legitimate interests of
participants in criminal proceedings, as well as ensuring a prompt,
complete and impartial investigation and trial, so that anyone who
has committed criminal offence has been brought to justice by
guilty, no innocent was accused or convicted, no person was
subject to unreasonable procedural coercion and that to each
participant in criminal proceedings the due process is applied.

In addition, article 132 of the Criminal Procedure Code of
Ukraine provides for general rules for the application of measures
to ensure criminal proceedings, which is important for law
enforcement activities, since it promotes its unity, observance of
rights of participants in criminal procedural relations and resolution
of the tasks of criminal proceedings:
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1. Measures to ensure criminal proceedings are applied as
based on the ruling of investigating judge or court unless the
present Code provides otherwise.

2. Application of measures to ensure criminal proceedings
shall be based on the ruling of investigating judge and submitted to
local court within territorial jurisdiction of which the pre-trial
investigation agency is located.

3. Enforcement of measures to ensure criminal proceedings
should be denied unless the investigator, public prosecutor proves
that: 1) there is a reasonable suspicion of the commission of
criminal offence of such severity which may serve as the grounds
for application of measures to ensure criminal proceedings; 2) need
for pre-trial investigation justifies such degree of interference in
rights and freedoms of a person that is stipulated in the motion of
the investigator, public prosecutor; 3) the task can be fulfilled and
in order to accomplish this task the investigator, the public
prosecutor makes a motion.

4. In order to evaluate the need for pre-trial investigation,
the investigating judge or the court are required to take into account
the possibility to obtain, without applying the measure to ensure
criminal proceedings, objects and documents which can be used
during the trial for establishing circumstances in criminal
proceedings.

5. While considering enforcement measures to ensure
criminal proceedings, parties to criminal proceedings should
present to investigating judge or court evidence on circumstances
to which they refer.

6. Attached to the motion of the investigator, the public
prosecutor on application, altering or cancellation of measures to
ensure criminal proceedings shall be an extract from the Integrated
Register of pre-trial investigations concerning the criminal
proceedings in the framework of which the motion is filed [6].
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Conclusion. To sum up, it should be noted that there are a
number of theoretical issues and practical problems concerning the
definition of concepts, classifications, peculiarities of these
measures, and purely practical questions of application of criminal
proceedings norms in accordance with the fundamental principles
of law, observance of the rights and freedoms of citizens,
observance of international norms and rules concerning the
aforementioned issues in the Criminal Procedure Code of Ukraine.
Due to the novelty and the lack of sufficient legal basis and practice
of some measures to ensure criminal proceedings in the theory of
criminal proceedings, this issue needs to be refined, because the
fulfillment of tasks of criminal proceedings depends on the proper
application of measures to ensure criminal proceedings.
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KIHO SIK 3ACIB MMOJITUYHOI MPOMATAHIA

Anna OctuMuyk, ctys. 1 Kypey ¢-Ty )KypHaIICTUKA
KoHcynbTaHT 3 akaieMidyHO1/ FOPUIMYHOI aHTIIIHCHKOT MOBH:
O.B. IBacwora, xano. ginor. nayk, ooyenm
JIbBIBCHKUI HaIlIOHANIBHHN yHiIBepcUTET iMeH1 IBana dpanka

YV cmammi poszensmymo eniue  kinemamoepagdhy Ha
CYyCnintbcmeo  ma  0CcoOIUBOCMI  NOMMUYHOI  MAHINYAAYIl
ceidomicmio  Hacenenus. Ilpoananizoeano  onumyeanms  ma
docnioxcenuss 6 YKpaini ma 3aKOpOOHOM, A MAKONC HABEOeHi
NPUKIAOU  SACKPABUX  NOJIMUYHO-MAHINYIAMUGHUX — (DinbMis.
Okpecneno xapakmepHi pucu nponazaHoOUCmcbKo20 KiHo.

Knrwouoei cnosa: xinemamoepag, nponazanoa, Mauinyiayis,
Hayucmcewvka Himeyuuna, Paosincokuii Coros, Pocis, Ykpaina.

CINEMA AS A MEANS OF POLITICAL PROPAGANDA

Anna Ostymchuk, First-Year Journalism Student
ESP Supervisor: O.B. lvasyuta, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

In the article the impact of the cinema on society is
investigated, and attempts are made to analyze the way political
manipulation of the public consciousness works. Surveys and
related studies are examined, some examples of vivid political
manipulation in films are provided. The study determines
characteristic features of propaganda in cinema.
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Problem statement. Being an incredible entertainment
experience, cinema seemingly cannot be of any far-reaching or
grievous weight. But a film can have a powerful psychological
impact on a person, the viewer easily perceives and adopts all the
emotions, thoughts and ideas set out in the film.

As a result, cinema has become an excellent way of
manipulation and propaganda, which are actively used by the
country's authorities. Thus, we are witnessing an ongoing
transformation of film-art into film-propaganda.

The purpose of this article is to study cinema as a means
of propaganda, not art. We also aim to study the features of the
cinema that enable its powerful psychological impact on people.
An attempt is made to characterize the main features and possible
purposes of propaganda in films.

Recent research and publications. Political propaganda in
the cinema has not been studied enough, taking into consideration
the scale of influence it possesses. However, apart from some
factual information, we have looked into studies carried out by
several Ukrainian researchers.

In their scholarly article (2016 Prasyuk Oksana and Pastukh
Julia explored the peculiarities of propaganda in a totalitarian
society on the example of Germany in 1933-1945, analyzed films
that were used as political propaganda in Nazi Germany.
Avramenko Anna in her work "Art as a means of propaganda” in
2009 explored the concept of "propaganda” and the correlation
between art and propaganda in the USSR, the beginnings of Soviet
propaganda in art.

Presentation of the main material. Cinema is an
incredible invention that is involved in creating a worldview of the
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population, imposing patterns of behavior, the formation of moral
values. Despite even the seemingly neutral comedy or romantic
drama, we subconsciously adopt the main character's behaviour
model: the behaviour of the man and woman, the norms of
communication, the parent-child relationships [7, p. 1]. It is the
films that create or disseminate such stereotypes that the population
imitates: parents always have misunderstandings with children,
unrequited love, understanding each other, and so on. Deviation
from these models in real life seems painful, as if a person does not
fit into the established pattern. But speaking more generally, we
cannot but acknowledge that cinema can exert such a huge
influence and effect on our habits and life, that it can shape the way
we think and mould our views on certain things. Thus, cinema is a
great means of manipulation and propaganda.

Cinema is the most advanced imperialist means of
controlling the masses,” said Walter Benjamin, a German
intellectual, back in the 1930s (1) [7, p. 2]. Nazi Germany quickly
understood this and implemented it in their politics.

“Since January 30, 1933, no other industry has felt as close
to the attention of the party and the government as cinema. The
Fihrer confessed his adherence to the cinema. With such love of
the Fuhrer and his minister of propaganda for cinema, it may not
seem surprising that the party and the state proclaimed it a people’s
and cultural heritage,” — wrote Oscar Kalbus in the book ‘On the
Formation of German Cinema’.

There was a nationalization of the cinema, and a law
declaimed such concepts as "national-socialist”, "moral” and
"artistic" cinema. Censorship was introduced to prohibit the
screening of a film if it was discovered that the film "is capable of
endangering the vital interests of the state or public order and
security, offending national-socialist, moral or artistic feelings,
influencing wild and immoral ways, endangering the German
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Germany's prestige or relations with other states.” All in all, over
the years of the Third Reich, 1097 feature films have been
screened. Every tenth of them contained frank political propaganda.

Example: "Victory of Faith” and "Triumph of Will" are
black-and-white documentary feature films by the director
L. Riefenstahl. The tapes tell us about the fifth and sixth congresses
of the National Socialist Labor Party in Nuremberg. Both films
were produced under the personal orders of A. Hitler [5].

The beginning of "Victory of Faith" is dedicated to ordinary
people in Germany. The viewer sees a classic German town with its
inhabitants. But soon the faces of the townspeople are replaced by
those of the military and party members. The same can be observed
in the Triumph of the Will, which begins with the frames of the
clouds and the plane in which the Fuhrer flies.

This is the impression of a constant "presence” in the event.
There are no unnecessary, distracting scenes in the movie. The
viewer easily understands when all the events are happening and
the content of everything that is happening.

Sound plays an important role in any documentary. Music
in these films is represented by military marches and anthems. The
marches characterize the mood of Germany in those years; the
Aryan preference reads everywhere, from correcting the soldiers to
ending with a selection of music for parades and demonstrations.
There are no dialogues in the films, only the Fuhrer and his
associates talk, the people respond to slogans, the soldiers make a
roll call.

Both films present, impose values and ideas on the citizens,
ideology, create a basis for manipulation of the consciousness of
the people: 1) model of "democracy"” (the state builds the leader.);
2) only equality of all citizens will allow everyone to feel his/her
importance for the development of the state; 3) struggle and self-
sacrifice are necessary for building a strong state; 4) there can be
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several political forces, ideas, views; 5) ideology should replace
worldview.

Another great example of what power and influence a film
has is the movie "The Fuhrer Gives Jews a City" (1944). The film
depicts the lives of Jews in concentration camps in the best way.
That is, Hitler thus "refutes" the gossip about mass terror in
concentration camps. A prime example of political propaganda is
the Soviet cinematography. Lenin said, "Of all the arts, cinema is
the most important thing for us.” Stalin also actively agreed with
him [4, p. 3].

Therefore, cinematography at the time played a major role
in the dissemination of communist ideas, in particular the films of
Sergiy Eisenstein, especially "Armadil Potyomkin™ and "Oktyabr."
Movies gave the communist ideal of a person for the people. Some
films aimed at fostering a sense of collectivism: in the films, the
cohesiveness, the friendship of the people always won, and the
person outside them was considered an enemy [1]. It appeared that
personality is nothing, the majority should do as everyone. Also,
the Soviet cinema has learned to reproduce an alternative historical
reality on screen and replace it with true historical memory [6].

For example, ‘The Battleship’, shot for the 10™ anniversary
of the revolution. This film was shamelessly turned into an official
chronicle of the events of the October Revolution [1]. Each image
of the historical film was thought out in detail and interpreted in its
way, giving the viewers a false idea of events and figures: hundreds
of soldiers participated in the battle on Lake Lodz, the Germans
captured Pskov, the Nevskaya battle, etc.

The Soviet Union imposes stereotypical thinking about the
Ukrainians: for example, "Elusive Avengers" in 1967 shows four
teenagers defeating a bloodthirsty Ukrainian-language gang, and
Nestor Makhno is referred to as "hell” [1].
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You can also find an example of political propaganda in the
American cinema: the Pentagon at one time used the Hollywood
films to promote all kinds of troops. For example, in 1986, the
movie "Best Sagittarius" was filmed with Tom Cruise in the lead
role. During the rental period, US movie theatres opened points
where anyone could become a military volunteer. The result was
stunning - the number of volunteers increased after the movie rental
by 500%. (!)

If anyone believes movies only affect people in the period
of time when the movie was made, he is mistaken. The Global
Governance Science School has researched whether the films of the
Third Reich have a propaganda influence on the consciousness of
modern people. They researched questionnaires of students of the
National University of Ostroh Academy. This survey questioned 60
respondents. They were divided into two groups - one control, the
other experimental. The questionnaire asked students questions
about democracy, outlook (can it be changed), what is the optimum
number of political forces in the state that should unite citizens.

Initially, the respondents filled in the questionnaires. Then
the experimental group watched the films, and the control group
did not, and both groups again filled out the same questionnaires.
Comparing the answers with the previous ones, the researchers
discovered that those who did not watch the movies did not change
their answers, but 80% of those who watched the films did change.
They started believing that "democracy is a responsible leader that
embodies the ideas and views of the whole nation,” and that a
strong state is a constant struggle.

The statement "The ever-changing worldview needs to be
replaced by an immutable ideology" was not agreed upon by any
student from both groups during the first questionnaire. Most have
argued that the world is constantly changing, so the view of what is
happening must be changed too. In the second poll, students
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appeared who changed their answer and agreed with the statement,
arguing that "only with a clear ideology and firm convictions can a
strong and free country is created".

Therefore, the location and timing of the film do not affect
when it affects the person. These days propaganda continues,
especially in Russia. In fact, modern cinema has become a good
way of “educating™ young people, creating a manipulative picture
of past events. For example, the movie "Son of the Father of
Nations™ 2013 rehabilitates Stalin's totalitarian regime. Also a huge
number of Russian films about the Second World War form in the
people the idea of this war, raising feelings of pride, gratitude, and
patriotism. In this case, people do not even distinguish where there
is artistic fiction, and where - the truth [2].

Russia uses propaganda about the current Ukrainian-
Russian war: the movie «Donbas. Okraina™ by Renata Davletyarov
calls this war a civil conflict in Ukraine, in which thousands were
Killed. It claims that Ukraine "banned” Russian language in 2014. It
is even noted that the film is "based on real events” [3].

Propaganda in other films that have been broadcast on
Ukrainian television is not so obvious and cruel, but rather simply
imposes stereotypes and ideas: Russian police are the best, Russian
love is the best, Russian nature is the best, Russia is the fighter for
truth and justice. The Ukrainians are being discredited: they are
portrayed as thieves, cowards, slain redneck, drunks.

But sometimes political propaganda can have positive
consequences. For example, recently cinema has become more
active in Ukraine, which promotes national values, awakens
national consciousness, shows reality, tries to take away citizens
from misconceptions about certain historical events and figures,
develop patriotism. The movie "Home" tells about the severe fate
of Crimean Tatars during the war. The film tells of all the horrors
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of the totalitarian regime. "The Price of Truth" tells us the story of
the horror of the Holodomor.

Conclusion. The main features of political propaganda are:
1) creating the model of behaviour and norms, pushing a person to
adopt the movie character's behaviour model; 2) half-truth — it is
possible to make some impression on the viewer that is beneficial
to someone from above and to create a favorable vision of a
problem; 3) scenes of violence create a sense of “normality” about
it, make people used to it as something trivial; 4) manipulating
people's feelings and emotions; 5) rewriting the history. Quite often
emotions control the brain. In this way, for example, a movie made
about Adolf Hitler in a certain way can instill admiration in people
and undermine his crimes.

Thus, the main purpose of political propaganda is to control
people, their outlooks, thoughts, emotions, feelings.
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The article deals with the issues of legal regulation of
budgetary control in Ukraine. The purpose, tasks, values, basic
principles, types, forms, methods, stages, subjects and place of
budgetary control in the system of financial law have traditionally
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been clarified. The main problematic aspects of this topic are also
explored.

Key words: budget, budget law, financial control,
budgetary control.

Problem statement. The value of budgetary control in the
process the formation of market relations is constantly increasing
as it facilitates successful implementation state budget policy,
security the process of formation and efficient use of financial
resources in all parts of the budget system. A lack of clear
regulatory regulation of control activities of public authorities,
which is to perform a number of interrelated functions and tasks for
the efficient and rational use of budgetary funds, and therefore the
improper implementation of budgetary legislation gives rise to its
numerous violations.

Recent research and publications. Contribution to the
development of research on budgetary control, including as a kind
of financial control, in textbooks and publications were made by
such scientists as: O. P. Hetmanets, O.A. Kuzmenko,
0.V. Makukh, L.K. Voronova, O.M. Gorbunova, O.Y. Gracheva,
Y.A. Krokhina, M.P. Kucheryavenko, 1.B Lagutin, N.Y. Prishva,
1.V Rukavishnikov, L.A. Savchenko, N.Y. Yakimchuk.

The purpose of the article is to characterize budgetary
control as a type of control and budgetary activity, to identify
problems of legal regulation and to offer scientifically sound
proposals for improvement of the existing legislation in this field.

Presentation of the main material. The development and
reform of relations in the sphere of budgetary activity of the state
requires clear legislative formulation, since this sphere of public
relations is potentially conflicting in the state. The state cannot
implement its foreign and domestic policies, ensure the
implementation of socio-economic programmes, lacking financial
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resources, and without exercising appropriate control over their
legitimate formation and spending. A significant drawback of the
current state of legal regulation of budgetary control in Ukraine is
the lack of stable and systematic budget legislation. The rules
governing budgetary control procedures establish the legal status of
subjects of budgetary control and define its system are contained in
many legislative and subordinate legal acts, which causes some
difficulties in their application.

It should be noted that there are different perspectives on
the concept of budgetary control, but they are not contradictory and
generally outline the main features of the term. A budgetary control
is “the activity of the budgetary authorities, regulated by budgetary
legislation, to check compliance with budgetary requirements by
participants in the budgetary process, who carry out budgetary
responsibilities or to ensure that they are implemented in order to
comply with the rule of law at all stages of the budgetary process
and efficiency” [3, p.149].

Analysis of the current financial and legal literature shows
that there are a number of approaches to the classification of
budgetary control by different criteria: by time, subjects, the nature
of the relationships of subjects, forms of conduct, target control
actions, scope, content or institutional characteristics, etc.

The scientific literature also defines the main terms related
to budgetary control, namely: a type of budget control is a separate
feature or the criterion is the relatively independent part, the whole
of which is the budget control. The type of budgetary control is “a
subdivision in the systematics that belongs to or is part of a higher
division — budgetary control” [2, p. 89].

The form of budgetary control is the externally expressed
and legally formulated actions of the controlling entity within its
budgetary powers, which have legal consequences and constitute
the content of budgetary control and express the internal
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connection, method of organization and interaction of elements of
budgetary control (entities, object and subject to control) between
themselves and with external conditions and factors [2, p. 84].

The method of budgetary control is a way of research and
practical knowledge of budgetary activity, process, stage, and
procedure in order to establish the correspondence of the real state
of the budgetary legal model [2, p.94].

Budgetary control performs a number of important tasks
such as identifying budget offences, applying measures to influence
budget offenders, preventing budget offences at all stages of the
budget process. These and other tasks require that budgetary
control be based on certain principles. Principles of budgetary
control constitute the three-tier system: the first level — the
principles of law, the second level — principles of financial control,
the third — principles of budgetary control. The first and second
levels are “external principles” that have particularities
manifestation in budgetary control, and the third level — the
principles of budgetary controls or “internal principles”. The
principles of financial control include the following principles:
legality; the principle of objectivity of budgetary control; publicity;
independence;  systemic; interaction and  coordination;
responsibility; efficiency. Internal principles of budgetary control
define the principle of continuity and the principle of
implementation of the budgetary control reaction [5, p. 232].

In accordance with the principle of legality, the activities of
budgetary control bodies are governed by the provisions of the
Constitution of Ukraine, the Budget Code of Ukraine, decrees of
the President of Ukraine, laws of Ukraine, resolutions of the
Cabinet of Ministers of Ukraine and other acts of the legislation of
Ukraine. Instead, the implementation of reform in the area of
budgetary control is based on the provisions of the Cabinet of
Ministers of Ukraine and other acts of the legislation of Ukraine. It
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should be noted that the current regulatory framework in the field
of public financial control is characterized by imperfection,
unsystematic, frequent variability, application of different
approaches and principles to formulation of basic provisions, the
presence of contradictions in some acts of legislation, shortcomings
and legal loopholes.

In order to overcome the shortcomings of the regulatory
framework, it is first necessary to determine the stages of budgetary
control. Separation and clarification of the content of the stages
will solve two problems: scientific, which is an in-depth study of
the legal nature of this complex budgetary legal category;
identifying topical theoretical issues that need to be resolved, and
practical, which is to further improve the legal regulation of control
budgetary relations at the stage of budget execution. There are four
stages of current budgetary control: planning, organization,
implementation, decision making (evaluation), execution of the
decision on the results of control measures and control of the
implementation of the decision.

Planning of control measures is a set of actions of
authorized entities aimed at preparation, review, alignment and
approval of the plan of control measures, regulated by rules of law.
The organization of control measures is regulated by law set of
actions of the controlling entity aimed at the implementation of the
identified legislation on measures to develop a control programme;
and preparation for their implementation. Implementation of
control measures, which involves their implementation directly at
the controlled object or, in the case of an absentee control measure,
at the premises of the controlling entity, provided all necessary
documents and information are provided [6, p. 125].

An important point in the implementation of control
measures is their documentation. Documentation of a control
measure is a continuous process of fixing the information received
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in the process of implementing a control measure of information on
appropriate media, which reflects the intermediate or final result, or
IS necessary to achieve it. The next step is to make an authorized
decision the results of the control measure — an individual act of
applying the rule of law (official form and summary of the control
measure) that establishes, modifies or abolishes individual
subjective rights and/or responsibilities of the controlled entity the
subject [3, p.148].

The implementation of the decision on the results of the
control measure is a set of actions of the controlled entity in respect
of enforcement prescriptions of the act of the controlling entity on
the application of the rule of law adopted as a result of a control
measure subject to legal restrictions: temporarily restricting
subjective budgetary rights and imposing additional ones legal
responsibilities also regulated by rules of law.

Selection and analysis of the content of the stages of the
current budgetary control made it possible to find out the essence
of this type of control, the sequence of actions during its
implementation, the features of individual control operations,
showing its dynamics (development). At the same time, a number
of problems have been identified and, therefore, need to be
resolved, above all, are terminological problems, problems of
formation of the conceptual apparatus and problems of legal
regulation, which, in turn, need further improvement which should
take place in the following areas: unification, optimization and
standardization of budgetary control.

The improvement of the budget legislation both in general
and in budgetary control should be carried out in two stages. The
first stage is amending the current legislation to eliminate existing
defects and disadvantages. The second stage is development of
modern budgetary policy, the concept of budgetary control, and only

49



TESOL-URraine Research Academy

then, on the basis of the development and adoption of modern budget
legislation, budget control legislation is an integral part of it.
Conclusion. The current problems with the development of
fiscal control are related to the imperfection of the legislative
framework. So, there are many unanswered questions. The solution
to the problems of improving budgetary control in modern
conditions depends largely on identifying the causes of their
occurrence and developing mechanisms for their elimination.
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In this article the procedure of conclusion of the contract,
the obligatory conditions to which an offer and acceptance must
respond, certain peculiarities of conclusion of the contract under
the current legislation are considered. The author analyzes
necessity of introduction of new terms in the current legislation and
improvement of existing definitions.
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Problem statement. In modern conditions, the role of the
contract as a regulator of civil relations, their source has increased.
Fundamentally, new types of contractual relations have emerged
and those that were in the initial stages of development were
further developed (leasing, factoring, consignment, concession,
property trust management etc.).

With the entry into force of the new Civil Code of Ukraine,
a new stage of development of contractual law in Ukraine has
begun. It acquired signs of systematic and logical completeness.
But at the same time contract law institute in the current Civil Code
of Ukraine poses before the civil law doctrine new methodological
problems, which must be solved. These problems are caused by the
need to take into account positive foreign experience, which is
dictated by the process of Ukraine’s accession to European legal
standards and the desire to adapt the Ukrainian legislation to the
European Union law.

The Civil Code of Ukraine recognizes the contract as the
regulator of social relations, which has a fundamental nature. First
of all, it changes its role in the mechanism of legal regulation of
contractual relations, because the contract provides the possibility
of their self-regulation. For example, the parties of the contract may
deviate from the provisions of civil legislation acts and regulate
their relations at their own discretion [11]. Secondly, the contract
can eliminate gaps in civil legislation, That’s why the regulation of
civil relations by analogy of law can take place if they are not
regulated by the Civil Code of Ukraine, other acts of civil law and
also by the contract.
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Recent research and publications. It should also be noted
that the level of scientific development in the field of conclusion of
the contract in Ukraine, unfortunately, is quite low. Of course, the
contribution of Ukrainian scientists, such as V.M. Kossak,
V.V. Luts, O.V. Dzera, S.O. Borodovsky, Z.V. Romovska,
I.V. Spasibo-Fateeva and others are invaluable. But some issues of
conclusion of the contract aren’t considered or poorly investigated,
barely researched problems of offer and acceptance, etc. So I can
state that the chosen research issues are very relevant, because the
procedure for concluding civil law contract in Ukraine has a huge
meaning in our everyday life.

The purpose of the article is to comprehensively analyze
the procedure for concluding civil contracts in the current
economic conditions, the features of the legal regulation of this
question in Ukraine, as well as to develop proposals for improving
the legislation of Ukraine.

Presentation of the main material. The Civil Code of
Ukraine provides definition of the contract, but, in my opinion, it is
unsuccessful, because not every agreement acquires the features of
the contract. So, | recommend making changes in the current
legislation of Ukraine and enter this definition: “civil law contract
is a legal act of two or more persons, which is based on their
particular actions, expressed in free will, fixed in the form
prescribed by law and aimed at achieving a single legal result,
which consists in installation, change and termination of civil rights
and obligations” [2].

As we know, a procedure for concluding contract includes
two stages. The first stage is called an offer and the second is an
acceptance. According to this, a party, which makes the offer to
conclude the contract, is named the offeror and other party, which
accept this offer, is named the acceptor. The contract is concluded
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when the offeror receives an acceptance from the acceptor, unless
otherwise provided by civil law acts.

The offer is a proposal to conclude the contract, which is
addressed to a clearly defined person. It must include all essential
terms of the future contract and express a consent of an offer or to
be associated with such terms. An offer generates obligation for an
offeror, which consists in conclusion the contract with the person
that accepts appropriate proposal from the moment it was received.

The second stage of a contract conclusion is the acceptance,
as S.0O. Borodovsky notes that is the expression of consent of that
person, to whom the offer is directed, about acceptance proposed
terms and conclusion the contract between the parties on these
terms [2].

However, we should remember that offer and acceptance
aren’t unilateral agreements as many scientists consider. There are
only constituent parts of a bilateral agreement — contract. The
expression of will of one party (offeror) is aimed at receiving the
expression of will of another party (acceptor) in response, as a
result of which arises common willed act (contract), which leads to
the achievement of counter results, desired for them.

Furthermore, when you are concluding the contact there are
certain peculiarities, which are established by the current civil law,
namely when: receiving the acceptance with a delay or answering
to the proposal to conclude the contract on other terms, solving pre-
contractual disputes and so on. For example, if the response on
acceptance of the offer to conclude an agreement was sent in time
but received with delay, a person that made the offer to conclude an
agreement shall be released from his/her respective obligations,
provided he / she immediately notifies a person, whom the offer
was addressed, about the delay in receiving the offer. A response
received with delay shall be a new offer. However, upon consent of
a person that made the offer the agreement may be deemed
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concluded regardless of the fact that the response to the offer to
conclude the contract was received with delay [11].

A commercial contract is a type of civil law contracts by its
nature and general provisions on contracts prescribed by the current
Civil Code of Ukraine apply to it. Today it is necessary to enter the
definition of commercial contract at the legislative level. |1
recommend the next definition like this: commercial contract is a
legal act of two or more persons (at least one of them is the subject
of entrepreneurship), which is based on their concerted actions,
expressed in free will, fixed in the form prescribed by law and
aimed at achieving a single legal result, which consists of
installation, change and termination of commercial rights and
obligations. This problem should be solved, because a clear legal
definition of this concept in the legislation will promote to
overcome legal gaps and collisions in civil legislation, allow us to
avoid further difficulties, which arrive when we interpret some
rules in the Ukrainian legislation. It also helps us to improve legal
regulation of commercial relations at the present stage of
development of market relations in society.

Moreover, the contract is concluded when its parties follow
these conditions:

1. parties of the civil law contract reached consent about all
essential terms of the contract. Essential provisions of the
contract shall be the subject of the contract, provisions that
are established essential by the law or necessary for the
contracts of a specific type as well as all those provisions, in
respect thereof a consensus is to be reached upon application
of at least one of the parties [11]. Of course, the list of
essential provisions depends on the specific type of contract,
and their totality is the content of the contract;

2. parties reached that consent in the form prescribed by law
(proper form);
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3. parties of the commercial law contract must reach that
consent in the procedure prescribed by law.

Futhermore, determination of the moment and place of the
contract conclusion play an important role, too.

Talking about the moment of conclusion of the contract, it
is important to determine whether the contract is consensual
(contractor’s contract, agency contract, etc.) or real (contract of the
lifelong maintenance (attendance), rent contract, loan contract,
property management contract, etc.). If it is a consensual contract,
according to the Civil Code of Ukraine, it shall be concluded since
the moment a person, who sent an offer to conclude the contract,
receives a response about acceptance of this offer. If pursuant to the
civil legislation act, the contract’s conclusion requires also transfer
of property or commitment of other action, the contract shall be
concluded since the moment of the respective property transfer or a
certain action commitment. A contract eligible for notarization
shall be concluded since the moment of its notarization [11].

Under Article 647 of the Civil Code of Ukraine: “A contract
shall be concluded at a residence place of a physical person or a
place of location of a legal entity that made an offer to conclude a
contract, unless otherwise is established by the contract” [11]. It is
quite important to determine the place where the contract is
concluded in view of the right that should be applied to the
contract. In addition, it should be taken into account in other cases.
In particular, if the price in the contract is not established and
cannot be determined based on its provisions, it shall be determined
based on regular prices at certain place for similar goods, jobs or
services at the moment of the contract conclusion.

One of the ways to reconcile the content of the contract is
the special procedure for the conclusion of the contract (auction,
competition, exchange method). Procedure for concluding contract
in these situations is more complicated than the two-stage general
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procedure (offer and acceptance). It is a legal structure, which
consists in holding tenders (tender, auction) and concluding the
contract according to their results.

Conclusion. All in all, the contract plays very important
role as a regulator of social relations and it has inalienable meaning
in the vital functions of society and state. So, there is an urgent
need in adapting the Ukrainian legislation to the European Union
law, reforming legislative regulation of civil relations, preparing
relevant conceptual approaches to its updating and codification of
civil law in general.
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CIVIL PROTECTION OF PERSONAL DATA IN
CONTRACTUAL RELATIONS

Olha Penderetska, Fourth-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

This article deals with the possibilities of improvement of
legal regulation in the sphere of protection of personal data in
contractual relations. For this purpose, a systematic analysis of
legal regulation, case law and scientific studies of relations in this
field was carried out. The scientific article analyzes the civil legal
consequences of the violation of the right to protection of personal
data in contractual relations.

Key words: personal data, contractual relations, civil
protection of personal data, civil law consequences.

Problem statement. The level of protection of personal
data in the state is the "air" of democracy [5; p. 28] and at the same
time an indicator of human rights protection. Ukraine is on the way
to forming a proper legal framework. Today, the sources of legal
regulation of personal data are the Constitution of Ukraine, the
European Convention on Human Rights, the Council of Europe
Conventions, the Laws of Ukraine «On Information», «On the
Protection of Personal Data», «On Electronic Commerce», etc.

Particularly topical is the compliance with the rules of the
European law on the protection of personal data. In particular,
Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons
concerning the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation — GDPR) [12]. Ukraine needs to study
the provisions of the Regulation since Ukraine strives to join the
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EU. It demonstrates the relevance of a multi-center study of the
legal framework of Ukraine, GDPR, case law, research studies and
scholarly works, which relate to the legal regulation and personal
data protection in civil legal relations.

The above has led to the need for conduction of a
theoretical study of the issues of civil protection of personal rights
in contractual relations and development scientific positions for
solving problematic issues, facilitating the improvement of existing
legislation in this field.

Recent research and publications. Separate issues of the
civil legal protection of personal data are covered in the works of
Maidanik R.A., Kokhanovskaya O.V., and other scientists.
However, there is no scientific research on the civil protection of
personal data in contractual relations.

The purpose of the article. The purpose of the research is
to formulate the theoretical concept of civil law protection of
personal data in contractual relations, as well as to develop
scientifically substantiated proposals aimed at improving the
current legislation and law enforcement practice. To achieve this
goal, the following main tasks are set: to understand the concept of
personal data; to analyze the legal regulation of personal data; to
determine the civil legal consequences of the violation of the right
to protection of personal data in contractual relations.

Presentation of the main material. Personal data is any
information relating to an individual that is identified or
identifiable. Similar definitions are provided in the Laws of
Ukraine «On Information», «On the Protection of Personal Data»,
in GDPR. These legislative acts do not provide a clear list of data,
identified as «personal data», which is justified because it allows
the versatile application and absolute protection of the rights of
personal data subjects.

60



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

In the legal literature, the opposite is justified: it is advisable
to include in the special Law «On Protection of Personal Data» a
non-exclusive list of information relating to personal data; there
should also be a warning as to which personal data are not
collectible at all [1, p. 38]. The view is also made that personal data
and confidential information are identical concepts [2, p. 56].

Under Article 611 of the Civil Code of Ukraine in case of
breach of obligation there are legal consequences established by the
contract or the law, in particular: termination of the obligation due
to unilateral refusal of obligation, if it is established by the contract
or law, or termination of the contract; changing the terms of the
obligation; payment of a fine; compensation of losses and moral
damage. It is expedient to analyze the peculiarities of the legal
consequences of a breach of contractual obligations regarding the
protection of personal data.

The law does not provide for the possibility of unilateral
termination of the contract in case of breach of the obligation to
protect personal data, so this rightful consequence of a breach of
the obligation can be applied only when the parties themselves
agree in the contract. As for the change, termination of the contract
by a court decision, it should be noted that it is carried out at the
request of one of the parties in the event of a significant breach of
the contract by the other party (Article 651 of the Civil Code of
Ukraine). In the determination of a breach of the obligation to
protect personal data as a material breach of contract, a negative
position has emerged in the case law. It is appropriate to analyze
the following Legal Position, set out in the resolution of the
Chambers of Civil and Commercial Courts of the Supreme Court of
Ukraine of September 18, 2013, in Case No. 6-75c13 [8] in which
the court says that one of the grounds for termination of the
contract is a significant breach by the party. Significant is such a
breach when, as a result of the damage caused, the other party is
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largely deprived of what it relied upon when signing the contract
(Paragraph 2, Part 11 of Article 651 of the Civil Code of Ukraine).

The court shall evaluate the breach of the contract as
significant under the criteria established by the specified norm. In
addressing the issue of assessing the substantiality of a breach by a
party to the contract, courts should establish not only the existence
of a significant breach of contract, but also the existence of damage
caused by the breach by the other party, which can be expressed as
both actual loss and (or) loss of profit; its size, which does not
allow the injured party to obtain what is expected after the contract,
and to determine whether there is a significant difference between
what the party is entitled to expect when concluding the contract
and what it was able to obtain.

The Cominternivsky District Court of Kharkiv considered
the civil case Ne 641/7163/16-c on the claim about damages in
connection with violation of personal non-property rights. The
subject of this dispute was "the disclosure of information of a
personal and family nature. By the decision of the Court in this
case, the claim was upheld based on groundlessness. Claims on
termination of contracts for the provision of legal services — left
without satisfaction [13]. | believe that the fact of a breach of the
obligation to protect personal data is a significant breach of the
contract, a sufficient basis for termination of the contract.

A penalty is a sum of money or other property which the
debtor must transfer to the creditor in case of a breach of the
debtor's obligations (Article 549 of the Civil Code of Ukraine). The
right to a penalty arises regardless of whether the creditor has
suffered any damage caused by default or improper performance of
the obligation (Article 550 of the Civil Code of Ukraine). If the
subject of the penalty is a sum of money, its amount is established
by contract or act of civil law (Article 551 of the Civil Code of
Ukraine).
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Article 83 of the GDPR provides only administrative fines
for breaches of personal data. In particular, up to EUR 20 000 000
or, in the case of an enterprise, up to 4% of the total global annual
turnover for the previous financial year, whichever is the higher. It
should be noted that they do not belong to civil liability. | consider
that to protect the interests of a party to a contract whose rights
have been violated due to the misuse of its personal data by the
other party to the contract, a legal penalty of 4 percent of the total
annual turnover for the previous financial year should be provided.
The grounds for damages and non-pecuniary damage are an
improper performance of obligations; damages, non-pecuniary
damage; causation; fault.

The improper performance of the obligation is a breach of
the contract by the party regarding the protection of personal data.
Examples of violations could be: the transfer of information about
an individual without the consent of the subject of personal data;
failure to notify the party of the agreement on the transfer of his
personal data to a third party within ten working days, unless
required by the terms of his consent or otherwise not provided by
law; the use of personal data in the absence of conditions for the
protection of personal data, etc.; denying a person access to his or
her personal data; refusal to destroy the personal data of the person,
etc. Paragraph 75 of the Rules also states: the risk to the rights and
freedoms of natural persons, of varying likelihood and severity,
may result from personal data processing which could lead to
physical, material or non-material damage, in particular: where the
processing may give rise to discrimination, identity theft or fraud,
financial loss, damage to the reputation, loss of confidentiality of
personal data protected by professional secrecy, unauthorized
reversal of pseudonymisation, or any other significant economic or
social disadvantage; where data subjects might be deprived of their
rights and freedoms or prevented from exercising control over their
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personal data; where personal data are processed which reveal
racial or ethnic origin, political opinions, religion or philosophical
beliefs, trade union membership, and the processing of genetic
data, data concerning health or data concerning sex life or criminal
convictions and offenses or related security measures; where
personal aspects are evaluated, in particular analyzing or predicting
aspects concerning performance at work, economic situation,
health, personal preferences or interests, reliability or behaviour,
location or movements, in order to create or use personal profiles;
where personal data of vulnerable natural persons, in particular of
children, are processed; or where processing involves a large
amount of personal data and affects a large number of data
subjects.

Damages are expenses that a person has made or has to
make to restore his or her violated right (real damages) and income
that a person would receive in ordinary circumstances if his/her
right had not been violated (lost profit) (Art. 22 of the Civil Code
of Ukraine). Moral damage, in this case, may consist in the mental
suffering of the individual due to the unlawful behavior in relation
of himself, his family members or close relatives, as well as the
humiliation of the individual's honour and dignity (Art. 23 of the
Civil Code of Ukraine).

A chain of causation allows us to establish that the unlawful
conduct of a particular person to whom such responsibility is
attributed is the direct cause of the damages to another person [15].
Analyzing Art. 614 of the Civil Code of Ukraine, the guilt should
be understood as non-taking by a person of objectively existing
measures, which depend on it and aimed at preventing a breach of
obligations. The person who breached the obligation proves the
lack of guilt.

The peculiarities of proving these mandatory conditions are
well followed in the analysis of case law in the process of dealing
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with personal data protection disputes and moral damage. It is
worth referring to the exemplary in this category of disputes
Resolution of the Supreme Court of Ukraine from 27.09.2017 [7].

In the judgment, the Supreme Court of Ukraine, reviewing
the decisions of first and appellate courts, through the prism of
proving the moral damage to the applicant because of disclosure of
personal data, reached the following conclusion: «Noting that the
fact of dissemination of personal data cannot be a statement of
moral damage the courts did not pay attention to the fact that the
plaintiff attributed the moral damage to the mental suffering caused
by the defendant. The courts also ignored the prescriptions of Art.
276 of the Civil Code of Ukraine regarding the obligation of a
person whose actions violated the personal non-property right of an
individual, to take the necessary actions for its renewal, evidence of
what is absent in the case file. According to P. 2 of Art. 276 of the
Civil Code of Ukraine, if the actions necessary for immediate
restoration of the violated personal non-property right of the natural
person are not performed, the court may decide on the renewal of
the violated rights, as well as compensation for moral damages
caused by its violation» [14].

Under the Supreme Court's legal opinion in this case, by
refusing to satisfy the stated claims on grounds of unproven harm,
the courts had in fact imposed on the claimant the obligation to
prove the mental suffering as a result of a violation of his right to
secrecy by telephone, which was inadmissible because of the legal
nature of such a right, the guarantees of which are violated by the
Constitution of Ukraine. The Supreme Court stated that the courts
should proceed from the presumption that the defendant caused
moral harm to the plaintiff and that it was the defendant's duty to
refute such presumption. Therefore, claimants for moral damage
caused by a personal data breach cannot be required to provide any
confirmation of moral damage they have sustained. This means that
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in the presence of a fact of violation of the applicant's rights, the
moral damage is presumed.

Conclusion. In the event of a breach of contract, legal
effects arise from the contract or the law, particularly: termination
of the obligation as a result of an unilateral repudiation of
obligations under the Contract, if established by contract or law, or
termination of the contract; changing the terms of the commitment;
payment of a penalty; damages and non-pecuniary damage
(Art. 610 of the Civil Code of Ukraine).

The law does not provide for the possibility of unilateral
termination of the contract in case of breach of the obligation to
protect personal data, so this legal consequence of the breach of the
obligation can be applied only if the parties themselves agreed on
this in the contract.

As for the change or termination of the contract by a court
decision, it should be noted that it is carried out at the request of
one of the parties in the event of a significant breach of the contract
by the other party (Art. 651 of the Civil Code of Ukraine). | believe
that the fact of breach of the obligation to protect personal data is a
significant breach of the contract, a sufficient basis for termination
of the contract.

According to the current legislation, a penalty as a way of
civil liability for violation of the right to protection of personal data
is possible only when it is stipulated in the contract. To protect the
interests of a party to a contract whose rights have been violated
due to the misuse of its personal data by the other party to the
contract, a legal penalty of 4 percent of the total annual turnover for
the previous financial year should be provided.

The grounds for damages and moral damage are: an
improper performance of obligations; damages, moral damage;
causation; fault. The article justifies that plaintiffs in cases on
moral damage refund as a result of a personal data breach cannot be
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required to provide any confirmation of moral damage they have
sustained. This means that in the presence of a fact of violation of
the applicant's rights, the moral damage is presumed.

9.
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VJIK: 343.125

3ATPUMAHHA SAK T!/IM‘IACOBI/Iﬁ
3AITIOBI’KHHUU 3AXI/

BikTopis IleTperypa, ctya. 4 xypcy opun. G-ty
KoHCynbTaHT 3 akaIeMiuYHOT/FOPUINIHOI aHIJTIHCHKOT MOBH:
A.JL. ApuuieBcbKa, KaHo. (inon. HayK, 0oyeHnm
JIpBiBCHKUMI HalllOHAIBHUHN yHIBEpCcHUTET iMeHi IBana dpanka

Y cmammi npoananizoeano nowsamms  «3ano0idnCHO2O
3axX00y» V KPUMIHANbHOMY NPOYECYaIbHOMY Npasi ma micye
«3aMpUMAaHHAY cepeo THWUX 3an00incHUX 3ax00i8. JlogedeHo, ujo
3aMpUMAanHs €  MUMYACOBUM  3ANOOIICHUM — 3AX000M |
0XapaKmepuzo8ano 1o2o ocobausocmi. Budineno ocnoeni munu
3ampumanHs i OemanbHiwe ONUCAHO 3aAMPUMAaHHA 0e3 YXeanu
cioyo2o cyoodi, cydy ma oOesaki cneyughiuni 6uoU 3aAMPUMAHHA.
3nauna yeaea npudinena GU3HAYEHHIO HNPABOSUX  NIOCMA8
3aMPUMAHHIL 0COOU, 2ApaAHMIsM 000epicanus ii npag ma ceob600,
NpoYecyanbHuM — 0COOIUBOCMAM — 3ampumanHA.  Busnaueno
npoonemu KPUMIHANbHOI  NpoyecyanvpHoi  peciamenmayii
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3aMpUManHs ma oOIPYHMOBAHO HeOOXIOHICMb GHECeHHs 3MiH 00
KIIK Vkpainu.

Knwuoei cnosa: mumuacosuii  3ano0ixcHuil  3axio,
3aMPUMAHHS, YNOBHOBAMNCEHA CNYxHchOosa o0coda, ciouuti cyoos,
cyO0.

DETENTION AS A TEMPORARY
PREVENTIVE MEASURE

Viktoria Petrehura, Fourth-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article analyzes “preventive measure’ in Criminal
Procedural Law and the place of ‘detention’ among other
preventive measures, proves that detention is a temporary
preventive measure and singles out its main features, highlights the
main types of detention and describes detention without approval
of the investigating judge or the court and some specific types of
detention. Attention was paid to the reasons for detention,
guarantees of rights and freedoms of a person, procedural
peculiarities.

Key words: temporary preventive measure, detention,
authorized officer, investigating judge, court.

Problem statement. The Constitution of Ukraine fixes the
basic principles of creation, development and consolidation of a
democratic, legal and social state, according to which a human,
his/her life and health, honor and dignity, inviolability and security
are recognized as the highest social value in Ukraine. However, at
the same time representatives of the judiciary are empowered to
apply measures of criminal-procedural coercion, which are
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intended to create an effective mechanism for review and
resolution of the case.

Detention is one of such measures and has a temporary
character. This measure limits the right to freedom and personal
integrity, doubts honor, human dignity and causes moral suffering
and may lead to deterioration of health and mental disorder.
Therefore, there is active discussion whether it is still effective to
apply this measure. However, there is no modern country that has
abandoned application of detention as at the same time it provides
due course of pre-trial investigation and court proceedings, and as a
result — protection of a person, society and a country from crimes.

We believe that investigation of detention application is
actual now more than ever. First of all, because the main
requirement for Ukraine’s entering the world and European
community is unification of national legislation. Therefore it is
necessary to study the nature of this procedural institute especially
for young lawyers. In addition, the right understanding of detention
provides reasonable and effective application of this measure of
criminal-procedural coercion.

Recent research and publications. This topic was
analyzed by such scholars as Bandurka O. M., Volobuev A. F.,
Klymchuk M. P., Larin O. M.,Pohoretskyi M. A., Mychailova O. 1.,
Muhaenko M. M., Stahivskyi S. M., Stashys V. V., Hablo O.Y.,
Yuhno O.0., Shybiko V. P., Shumylo M. E. and others. But it
doesn’t mean that this question has been comprehensively
investigated as legislators regularly amend our legislation,because
of what lots of works must be overlooked.

The purpose of the article. The aim of the article is to
study detention as a temporary preventive measure, define the
concept, the order of application due to the Criminal Procedural
Code of Ukraine, and analyze its advantages and disadvantages.
The main task is to analyze this procedural institute, determine the
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essence and features of this temporary preventive measure, identify
positive and negative sides of application of detention in practice.

Presentation of the main material. There is no unique
legal or scientific definition of the term ‘preventive measure’.
Despite a large number of definitions, all of them describe its
essence. So ‘preventive measures’ mean a system of measures of
criminal-procedural coercion, which limit constitutional rights and
freedoms of a person, may be applied for the reasons and in the
order clearly defined in Criminal Procedural Code by an
investigating judge or court (in some cases by a prosecutor). The
purpose of this institute is to prevent the suspect or defendant from
carrying out certain activities that may have negative impact on
criminal proceedings [1, p. 123].

According to Article 176 of the Criminal Procedure Code of
Ukraine (CPC)detention is a temporary preventive measure, which
may be applied for the reasons and in the order clearly defined in
the CPC. Detention may be carried out on a suspected or accused
person upon the decision of the investigating judge or court by an
authorized official, as well as in precisely established cases by
anyone who is not an authorized officer.

Detention must be timely and the character of actions has to
be legal and commensurate with the danger of encroachment and
the situation of detention. The reason for application of this
preventive measure is the existence of a reasonable suspicion that a
criminal offence was committed by this person, as well as the
presence of risks which give sufficient grounds to investigating
judge, court to consider that the suspect, the accused, the convict
may carry out actions provided by Article 177.An investigator or
prosecutor cannot initiate application of detention without reasons
for it provided by Criminal Procedural Code [2].

The aim of this measure is to find out whether the detainee
was involved in committing a crime or not. Detention of a suspect

71



TESOL-URraine Research Academy

excludes the possibility for him/her to escape from inquiry, pre-trial
investigation or trial, to continue criminal activity, to threaten
participants in the process, to interfere otherwise in criminal
proceedings [3, p. 11].

According to our criminal procedural law five types of
detention as temporary preventive measures are set:

« lawful detention in precisely specified circumstances
without approval of the investigating judge or the court;

+ detention without approval of investigating judge or court in
precisely specified circumstances by an authorized official;

« detention of deputies, judges and other persons specified by
Art. 482 of the Criminal Procedural Code of Ukraine;

 detention of a person who committed a criminal offence
beyond borders of Ukraine;

* detention of a minor.

All these types of detention differ in subjects of their
implementation, grounds and procedural order [4, p. 86].

Criminal Procedural Code provides two types of detention
without approval of investigating judge or court. According to
Article 207 everyone can detain a person without approval, except
for people provided by Article 482 of Criminal Procedural Code:

1) in the process of committing or attempt to commit a
criminal offence;

2) directly after committing a criminal offence or during
continuous prosecution of a suspect.

This type is also called physical capture. The aim of this
detention is to deliver a person to an authorized person. The
analysis of valid legislation lets us make a conclusion that a person
must be delivered in three hours. It is important to notice that such
person will not have any procedural status until an authorized
official sets circumstances [2].
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An authorized official is empowered to detain a person who
is suspected of committing not every criminal offence but only a
crime in case the Criminal Code provides imprisonment for: 1) if
such person was caught in the act of committing an offence or
during the attempt of committing a crime; 2) if directly after
committing any witness, including the victim, or a complex of
obvious signs on a body, clothes or a place of the event indicates
that this person has just committed a crime; 3) if there are
reasonable grounds to consider that a person suspected of
committing felony or a particularly grave corruption crime, that is
assigned to the jurisdiction of National Anticorruption Bureau of
Ukraine may escape from inquiry.

If punishment is a fine above 3000 non-taxable minimum
income, a person can be detained in this way only in case a suspect
hasn’t performed the duties due to the chosen preventive measure
or hasn’t bailed [2].

Specific type is detention of a person who has committed a
crime beyond borders of Ukraine. Due to Article 582 a person, who
is searched for by a foreign country because of committing a
criminal offence, may be detained by an authorized officer of
Ukraine [5, p.193]. If a person is searched internationally, the
investigating judge or court must decide whether to apply such
preventive measure as detention or change it for a milder
precaution in 48 hours.

A minor may be detained only if he is suspected of
committing felony or particularly grave crime and there is no other
way to prevent risks. His/her parents must be informed about
detention immediately [2].

Equally important from the legal point of view is the
question of the lawful, timely and reasonable release of a person
from custody. But there are only a few articles in CPC devoted to
this question, such as Article 202, 206, 211. 212.
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The term of detention without investigating judge’s or
court’s decision may not be longer than 72 hours. Such person has
to be released from custody or delivered to the court for the
consideration of the petition for choosing for him/her a preventive
measure for 60 hours [2]. But unfortunately there is no legal act in
Ukrainian legislation that regulates the procedure of release of a
person and it causes a lot of problems.

Despite the short duration of detention, it also remains one
of the most severe preventive measures. Thus every case detention
must be legal and motivated, and necessary according to the
circumstances which were the reason for applying this measure. At
the same time statistics shows that violation of human rights during
the detention is a systematic problem in Ukraine. The most
common are: detention without legal reason, violation of the terms
of detention, violation of the right to protection, detention without
drafting the protocol of detention etc. It means that the institute of
detention is not perfect and needs to be changed and improved in
the nearest future [6, p. 324].

Conclusion. Preventive measures are very important in
criminal procedural science because they serve as an instrument
that prevents committing a crime or escaping from inquiry, pre-trial
investigation or trial. In addition, they help to set objective truth in
the given case and provide fair punishment for the guilty.

Detention is a temporary preventive measure, which may be
applied for the reasons and in the order clearly defined in the CPC.
It excludes the possibility for him/her to escape from inquiry, pre-
trial investigation or trial, to continue criminal activity, to threaten
the participants in the process, to interfere otherwise in criminal
proceedings, helps set circumstances of a criminal offence and
determine the fate of a person.

Detention has a special place in the system of preventive
measures because of its temporary character. The main task is to
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find out whether a person was involved in committing a crime or
not. Due to the result of investigation a person must be either
released from custody or delivered to court for choosing more
severe preventive measures.

All types of detention differ in the subjects of their
implementation, the grounds and procedural order. Some of them
were analyzed in the main part of the work, but legislation still
needs to be improved because there are lots of procedural actions
which are not regulated legally and as a result it causes violations
of human rights and freedoms.
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In this article the author reveals the general concept of
"personal data". The problems related to personal data and the
need to introduce a reliable system of personal data protection are
discussed. International normative acts aimed at regulating the
issue of personal data protection are reviewed and the issue of the
expediency of improving the Ukrainian legislation in the sphere of
personal data protection is stated.
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Problem statement. The 21% century is characterized by
the rapid development of information technology, which has
become an integral part of every person's daily life. Technological
advances have created a growing range of needs and opportunities
for the collection and processing of personal data that are used in a
wide variety of public life spheres from business to politics. As the
Internet has made access and sharing of information, including
personal data, easier and faster, their use is becoming more
multidimensional, because, in addition to assistance in work and
everyday life, they can serve as a tool for human rights abuses. This
is due to the fact that people submit their personal data online,
consciously and sometimes unconsciously, for various purposes,
such as purchasing goods and services, playing, e-learning or
paying taxes. Social communication is also increasingly taking
place over the network (various social media platforms), which
creates both new opportunities and a significant risk to privacy.

In this regard, the development of a personal data protection
system is one of the most pressing issues facing society at present.
The protection and improvement of personal data is not just a duty
of the state and a subject to state regulation, but they must also be
closely considered in the context of protecting human rights and
freedoms, including the protection of the right to respect for
privacy. Besides, establishing an effective system of personal data
protection is also an important step for this country, as it is one of
Ukraine's international obligations, including those related to the
European integration of Ukraine. In particular, European
integration aspirations of the Ukrainian state depend to a great
extent on the fulfillment of this obligation.
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The purpose of this article is to identify the problems of
personal data protection in the modern Ukrainian society and to
find ways to improve the mechanism of personal data protection.

Presentation of the main material. According to the Law
of Ukraine "On Information™ personal data are information or a set
of information about an individual who is identified or can be
specifically identified. The key property of personal data is
identification. Based on both this and European understanding, the
concept of "personal data" should be interpreted as follows:

1 the data are of a personal nature when they constitute
information about an already known person or at least an
identifiable person;

[1 it is possible to identify the person on the basis of already
available data, and with the help of some additional
information which does not require considerable effort;

(1 ldentification of a person is a process that can be carried out by
any entity that has become aware or will be aware of personal
data during their processing, that is, if the information
processing process involves the identification of a person, then
any entity involved in it is required to comply with the legal
requirements for the protection of personal data;

[ the process of identifying a person should consist of elements
that describe the person in such a way that makes it possible
to distinguish him or her safely among all other people (such
as an individual's name, status, etc.)

1 personal data are not considered to be personal without
identifiers (anonymous, impersonal data).

In the modern world, finding personal information about a
person is not difficult, since scientific-and-technological progress
constantly provides new opportunities and technologies that are
used to identify individuals.
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In fact, everyone has the ability to create his/her own
messages and disseminate information that can be used by a great
number of users. As a result of mass and uncontrolled access of all
members of society to information and communication
technologies, private information of people is already not private at
all, because it is freely available to everyone.

Consequently, there have been a number of scandals that
have attracted public attention to the problem of protection of
personal information and have caused widespread discussion of this
problem. The first large-scale scandal took place in 2010, linked to
an international organization called Wikilieaks, which made secret
information on US diplomatic correspondence available on the
World Wide Web. As a result of the scandal, in 2013, related with
former US National Security Agency staffer Edward Snowden, the
world learned about listening to Internet users through wiretapping
telephone conversations and correspondence control by US and
British intelligence services. In 2016 there was another leak of
information called "Panama Papers”, he revealed the whole truth
about the concealment of income and tax evasion by the known
world leaders and businessmen.

Free access to information and opportunities producing new
information contributes to capacity building and personal
development, but the rapid development of information and
communication technologies requires the development and
implementation of effective security mechanisms, capable of really
protecting the personal rights and freedoms of the owners of
personal data.

Council of Europe Convention 108 states that personal
content may in fact contain any information relating to an
individual and his or her personal life. In a democratic society, the
collection, storage, use and dissemination of personal data is
possible either with the consent of the individual or in cases where
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there is an objective need to ensure the security of society and the
protection of human rights. All cases should be clearly regulated by
law, as they are about restricting the human right to privacy.

In the context of personal data, confidential information is
also mentioned, that is, restricted information. The peculiarity of
this mode is that the assignment of personal data to confidential
information can be carried out both by law and by the subject of
personal data.

The legislation mentions that the dissemination of
confidential information is permitted with the consent of the person
concerned, in the manner prescribed by him or her, in accordance
with the conditions stipulated by himor her, as well as in cases
stipulated by law. Since there is a wide variety of personal
information, establishing a certain list of personal data to be
protected is either not possible or not appropriate. However, there
are certain distinct categories of personal data that can create a
significant negative impact on a person, requiring them to be
clearly defined by law and set specific requirements for their
processing.

These categories of personal data are generally referred to
as "sensitive™ or those which processing threatens the rights and
freedoms of the data subjects. It is information about: racial or
ethnic origin; political, religious or ideological beliefs; membership
in political parties and trade unions; sentencing to criminal
punishment; health; sexual life; biometric data; genetic data.
Processing of these categories of personal data is carried out in a
special order, which is regulated separately.

In order to harmonize the free flow of personal data
between the EU Member States and to provide a general protection
level all around the European Union, the Directive 95/46/EC of
Oct. 24, 1995 on data protection (the EU General Directive) was
introduced and a three-year period was given to the Member States
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for its implementation. All EU Member States have complied with
the General Directive and have adopted data protection laws at
national level. By its highly developed mechanism of cross-border
data transfers the EU General Directive has a growing effect in the
field of data protection throughout the world.

In 2016, General Data Protection Regulation (GDPR) came
into force in the EU, introducing new principles for processing
personal data and establishing new safeguards for their protection.
In accordance with the Association Agreement with the EU,
Ukraine has undertaken to align its national legislation with the
GDPR requirements. Some of them are already covered by the
Ukrainian laws to some extent, but they are not clearly defined and
need clarification. Thus, GDPR sets stricter rules for consenting to
the processing of personal data: it is the responsibility of the person
who collects the data to prove that it is available.

The criteria for the awareness of personal data subjects have
also been strengthened and it has been established that information
on how data is collected and used should be provided in a concise,
transparent, comprehensible and easily accessible form, using clear
and simple wording. The GDPR also provides for the establishment
of independent public bodies responsible for monitoring the
application of the Regulation. Such bodies should have
investigative powers and the right to impose sanctions. In most
countries of the European Union, such bodies have already been set
up, dealing exclusively with information and personal data.

Unfortunately, Ukraine has not created a perfect system for
protecting personal data in the Internet. The Ukrainian legislation
on the protection of personal data consists of more than 20 legal
acts which do not have a clear and correlated definition of personal
data with European legislation. In particular, it lacks a person's
right to informational self-determination.
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Hence, the following question arises: are there any solutions
to the problem of personal data protection? In response to the new
technological environment, the European Commission has drafted a
new Regulation to replace the existing Directive, as there are
differences in the way Member States implement the Directive. The
main changes proposed by the Commission are the following ones:

[1 extension of the definition of the subject of personal data;
new definition implies that the subject can be identified by
determining his/her location (paths), mental, physiological,
genetic, economic, and other characteristics;

1 limitation on the use of consent as a legitimate basis for
processing, as well as detailing its definition; thus, the
Regulations should be clear, specific and informed;

(1 the need for mandatory documentary confirmation consent of
the owner;

(1 the inclusion of some special provisions concerning children
(e.g.: special processing requirements have been introduced for
personal data of children, including those under the age of 13);

1 the inclusion of genetic data in the category "sensitive
personal data™ and the definition of genetic, biometric, and
health data;

(1 a significant increase in the amount of information provided
to individuals, whose personal data are collected.

The draft Regulation takes into account all recent trends in
the system of personal data protection in Europe and in the world
and should serve as a guide to ways of reforming national
legislation in the field of personal data protection.

Conclusions and prospects for further research. As it
was mentioned above, there are many problems related to the
protection of personal data, but having analyzed the international
experience in the field of personal data protection, basic principles
of personal data protection and international legal acts regulating
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relations in the field of personal data protection, it becomes
possible to determine the main guidelines in the field of national
regulation of personal data protection.

One of the most effective ways to overcome the personal
data protection problems that Ukraine should use is to comply with
the requirements of international acts. Thus, Ukraine, having
studied international experience in legal mechanisms for regulating
the protection of personal data and having regard to the basic
principles for the organization of control measures implementation
of legislation in this area would be possible to align with the EU
standards of national laws and regulations in order to implement
them in the interests of the Ukrainian citizens.

It is considered appropriate to study the impact of
international standards (UN acts, The Council of Europe, the
European Union) and the experience of democratic countries with
developed market economy, experience of the leading countries in
the field of protection of personal data for the purpose of bringing
national legislation into force compliance with international
standards for the protection of personal data in order to ensure its
effective protection.
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This article deals with the analysis of the special criminal
offender according to the Ukrainian criminal doctrine. In this work
the notion of the special criminal offender, its features and
functions are determined based on the analysis of the theoretical
sources.

Key words: criminal offender; special criminal offender;
criminal responsibility; offence.

Problem statement. An effective fight against crime is the
legal basis of the functioning of the rule of law and a democratic
state. The criminal legislation is the major instrument for the
protection of the main rights and freedoms of man and citizen and
interests of the whole society from criminal violations. The
criminal offender is one of the main terms in the criminal law.
There are no crimes and criminal liability without the criminal
offender. Research of the special criminal offender are of great
significance in the context of the modern Ukrainian criminal law
because the national criminal code has more than 75% of offences
with the special criminal offender.

Recent research and publications. This problem has been
considered by many Ukrainian scientists in the sphere of criminal
law in the period of the USSR and that of Ukrainian independence.
The special criminal offender is analyzed generally in the works by
P.P. Andrushko, M.l. Bazhanov, A.M. Boyko, O.O. Dudorov,
O.M. Kostenko, V.V. Stashys, V.Y. Tatsiy, Y.V.Baulin,
V.1. Borisov, V.A. Vladimirov and others. The problem of the
prosecution of the special criminal offender to the criminal liability
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was considered by D.V. Baranenko, V.O. Navrotsky,
A.S. Osadchaya, V.I. Terentyev. The latest research on this problem
was “Special Subject of Crime: Genesis, Functions, Qualification
Issues” by A.S. Osadcha in 2017. Despite a large number of
researches on this problem, they analyze mostly in general the term
and features of the special criminal offender. However, its functional
appointment and influence on the differentiation and criminalization
of the criminal liability are analyzed in a few pieces of research.

The main purpose of this research is to analyze the
institute of the special criminal offender. For this purpose the
following tasks are to be fulfilled: to reveal available in the theory
of criminal law points of view on the definition of the special
criminal offender, its main features and functions.

Presentation of the main material. According to part 2 of
article 18 of the Criminal Code of Ukraine (the CCU) a special
criminal offender shall mean a sane person who has committed a
criminal offence at the age of criminal liability, if that offence may
only be committed by a certain person [1]. The vast majority of
scientists in the area of criminal law consider that the special
criminal offender is a person who has the three main obligatory
features of the criminal offender (an individual, a sanity, an age)
and also characterized by additional features affecting availability
to prosecute another person [3; 9-10].

The theory of criminal law states that the special criminal
offender is a guilty person who has committed a criminal act,
which has some special features that characterize the offender of
the crime [4]. For example, V.V. Ustymenko believes that the right
definition of the special criminal offender should have the
restrictive feature defining the range of persons that can be
offenders in some crimes. Of course these features must be
obligatory provided for in the CCU or directly derive from it [1].
Consequently, it is an offender with his/her own specific, additional
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characteristics that determine his/her personal criminal liability.
Scientists emphasize that the criminal offender may be identified as
the special criminal offender only if he/she has along with the
general features some special ones that are established by the
special part of the CCU and are obligatory to prosecute for the
specific offence [4; 7].

To sum up, the definition of the term “special criminal
offeneder” is as follows: the special criminal offender is a physical
person (individual), sane, who has reached the age when criminal
liability may rise for some crimes that have one or more additional
legal characteristics provided for by the special part of the Criminal
Code of Ukraine or directly derive from it and limit the range of
persons that can be responsible for these crimes. In part 2 of art. 18
of the Criminal Code of Ukraine it is marked that the definition of
the term “the special criminal offender” needs to be clarified
because this definition does not fully reveal the essence of the term.
The current version is of no practical significance, because it does
not contain a full list of all possible special features that can
determine the offender as the special criminal offender.

The special criminal offender is a kind of the criminal
offender if there are four main elements of the offence: the criminal
offender, the object of crime, the area of crime and the objective
aspect of crime [6]. There cannot be any crime or criminal liability
without the criminal offender [5]. According to article 18 of the
CCU a criminal offender shall mean a sane person who has
committed a criminal offence at the age when criminal liability
may arise under this Code [1]. An individual can be recognized the
criminal offender or special criminal offender only if he/she has
three main general features:

1) an individual is a human — it means that according to the
CCU, a legal person cannot be the criminal offender according to
the main principle of the criminal law — personal liability and fault-
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based liability [9]. Deceased individuals who have committed a
crime before death, and animals, objects and forces of nature
cannot be the criminal offender [5];

2) an individual is sane — according to article 19 of the CCU
a person who was aware of and could control his/her actions at the
time of an offense shall be recognized sane, but a person who at the
time of a socially dangerous act, as prescribed by this Code, was in
the state of insanity was not aware of or could not control his/her
actions because of a chronic mental disease, or a temporary mental
disorder, or feeble-mindedness, or any other morbid mental
condition, shall not be criminally liable. Such a person may be
subjected to compulsory medical treatment upon the decision of the
court. A person who committed a criminal offence in the state of
sanity, but lapsed, prior to making a judgment, into a mental
disease which renders that person unaware of or unable to control
his/her actions, shall not be criminally liable. Such a person may be
subjected to compulsory medical treatment and may be criminally
liable upon recovery [1];

3) an individual must reach the age of criminal liability —
according to acrticle 19 of the CCU persons who have reached the
age of 16 before the commission of a criminal offence shall be
criminally liable. Persons who have committed criminal offences at
the age of 14-16 shall be criminally liable only for serious or
exceptionally serious crimes [1].

Features of the special offender complement the general
definition of the term “the criminal offender”. These features can
be absolutely different: rank, profession, some activity, a family
relation. Mostly features of the special offender are directly
specified in the law [7]. For example in crimes established by the
special part of the Criminal Code of Ukraine articles 364-370
determine these crimes as committed only by officials. Moreover,
note 1 for article 364 has a legal definition for the official, also this
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term we can see in parts 3-4 of article 18 of the general part of the
CCU. For example, article 371 does not state directly, who is the
offender in intentional unlawful detention but it says that obviously
only law enforcement officers who are entitled to use detention can
be the offenders. The Criminal Code of Ukraine define offences
when the special offender is obligatory for this kind of crime. For
example, article 114 states that the offender of the espionage can be
only the foreign national or stateless person or article 117 notices
that responsibility for the murder of a newly born child in or after
childbirth is claimed only on the mother of the child. Frequently,
special features of the special criminal offender are used for the
description of the qualified crimes, for example in article 368
receipt of a bribe by an official in relevant positions is a qualified
feature for this crime. So, features of the special offender are
restrictive because they define that some crimes can be committed
only by persons who have relevant special features. Persons
without these features cannot be liable for specific criminal
offences as special criminal offenders. For example, if into the
murder of a child except the mother were engaged other persons,
they will be answerable under paragraph 2 of part 2 of article 115
(simple murder) but not under article 117 like the mother [6].

The CCU has a lot of offences with the special criminal
offender that can be classified into groups according to the features
of the offender. Special offenders were first classified by
N.S. Leukin and N.P. Grabowska in 1968. The classification was
based on the following features: the legal status of the person,
professional status, official status, demographic characteristics [7].

In 1970 another classification was proposed: the legal status
of the person, profession or activity of person, relationships of
offender and victim, physical characteristics of the offender [4].

It should be mentioned that any classification of the special
offender must be comprehensive. In this regard the most successful
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is the classification based on a division of all special features from
the CCU into three main groups.

Scientists provide in modern textbooks in criminal law
mostly the following classification [3-4]:

1) features that characterize a social and legal status of
persons: citizenship (art. 114 — an espionage, art 111 — a treason),
an official position (an official, a director, a prosecutor, a judge —
art 175, 271,364-370, 371, 375), a profession, the kind of activity
or work (railway official/ doctor/ trader/ worker in the tertiary
sector — art. 276, 134, 140, 202, 225), a military status (a soldier, a
person bound to military service, a recruit — art. 335, 337), a
litigation (a witness, an expert, a translator — art. 385), a person
convicted or taken into custody ( art.393), availability of conviction
(art. 296) [1];

2) physical characteristics of the person: age — art.304
(involvement of minors in criminal activities), health conditions —
art. 133 (to infect with a venereal disease) [1];

3) relationships between the offender and victim:
family relations (parents, children, other relatives — art. 164, 166),
service relationships (art. 154), other relations (a guardian — art.
167) [1].

The theorists of the criminal law consider that offence is a
system of legal elements that determine an act as criminal, so, on
the one hand, each element of offence is used to implement
functions of an offence in, general, but, on the other hand, each
element has its own functions that provide opportunities to
influence criminal-and-legal relations [5]. The special offender as
an element of the special offence performing functions in criminal
law. A.S. Osadcha highlights the following functions of the special
offender: criminally forming, differential, qualifying, dividing, and
penalizing functions [10].
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Criminally forming function is represented through the
features of the special offender that are enshrined in the special part
of the CCU, the criminal liability is specialized for simple and
qualified offences. Features of the special offender can affect the
degree of the socially dangerous crime, therefore, they are used in
cases of qualified and especially qualified offences. Features of the
special offender can form privileged offences in some cases, where
the level of social danger is reduced and the criminal liability can
be lenienced.

Differential function includes a lot of factors that affect the
differentiation of the liability and punishment, one of them is the
specialization of criminal liability through the formation of rules
with the special criminal offender. Qualification function states that
for the qualification of crimes with special offender must be
established along with the general features of the offender and
additional features that characterize the offender as special.

The dividing function is inherent for the special criminal
offender only together with relevant features of another special
offender. Features of the special offender formulated in the CCU
are clearly stated being a reliable legal tool for practical application
and provision of a proper differentiation of related offences.
Penalizing function means that for committing crimes the special
offender types and amounts of penalty are established in law and
implemented in practice.

Conclusion. Thus, the problem of the special criminal
offender is of great significance according to the obvious tendency
for specialization of our Criminal Code. So, the special criminal
offender is a physical person (individual), sane, who has reached
the age when criminal liability may rise for crimes that have one or
more additional legal characteristics provided by the articles or
parts of the articles of the Special part of the Criminal Code of
Ukraine. Feutures of the special criminal offender are very diverse,
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so they can be classified in the main three groups: features that
characterize a social and legal status of persons, physical
characteristics of the person, relationships between the offender
and victim. The main functions of the special criminal offender are
as follows: criminally forming, differential, qualifying, dividing,
and penalizing. So, the special criminal offender needs to be
studied more in the context of the Ukrainian criminal doctrine
because the well-structured theoretical basis can help to prevent
possible legal gaps and to improve the practical implementation of
the law.
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The article contains analysis of the concept of “Essential
terms of Employment Contract”, it’s normative regulation in the
theory of labor law. It indicates the importance of such conditions
in the contract. The paper provides analysis of the views of
scholars and specialists: Valetskaya O.V, Gorbacheva K.M, Lenko
B.M.
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Problem statement. One of the most important and most
studied categories in labor law is the employment contract. It is
difficult to find any other questions that would be more relevant in
the scientific literature than are questions about the employment
contract and its content. This can be explained by the fundamental
importance of this institution in labor law.

Unfortunately, the labor legislation of Ukraine does not
contain any rules that specify what the terms and conditions of the
employment contract are. Such a gap results in ambiguity in the
application of the rules of law and the emergence of labor disputes
between the parties to the employment contract. That is,
determining the content of an employment contract is important not
only in the context of the present, but also in historical terms.

Recent research and publications. During our research we
try to analyze different aproaches in studies of this problem. The
need to improve labor law today requires a study of the nature of
the employment contract for the emergence and legal regulation of
labor relations.

Many scientists have been engaged in the research of this
issue, in particular among them it is worth mentioning such as:
Valetskaya 0.V, Volynets V.V, Gayeva 0.V, Getmantseva N.D,
Gorbachev K.M, Lenko B.M, Poplavskaya O.M, Potopakhina O.M,
Rimar B.A, Simutina Y.V, Tykha A.P, Tsesarsky F.A, Yaroshenko
O.M, Yatskevich I.I and others .

The purpose of our research is to study the essential
conditions of the employment contract. Achieving this goal
involves the following tasks: to characterize the meaning and
content of the employment contract; to determine the basic terms of
the employment contract under the legislation of Ukraine: essential
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and optional; to analyze the nature and features of determining the
essential terms of the employment contract;

Presentation of the main material. Expanding the scope
of contractual regulation of social and labor relations requires a
comprehensive study of the labor rights of the parties to the
employment contract. In the theory of civil law, the contractual
regulation of social relations is associated with certain conditions
that make up the content of the contract and without which such a
contract cannot be considered concluded. Such conditions are
called essential. The materiality of these or other conditions, as a
rule, is resolved by law. Unlike the same civil or land law, there are
no such conditions in the employment law. Although the term
"essential conditions™ is also inherent in labor law, it is used in a
somewhat different context, in particular when referring to
"essential conditions of work™ (Article 36, paragraph 6 of the Labor
Code of Ukraine).

Unlike labor law, in the science of labor law the concept of
"essential terms of employment contract” is still used by some
authors, although not all of them specify which of the terms of the
employment contract should be considered as such. Gorbachev KM
identifies the essential terms of the employment contract with its
necessary conditions, and the authors of the textbook "Soviet labor
law™ note that the essential terms of the employment contract are
also mandatory and optional [6, p. 70-73].

Let's try to find out exactly what the terms of the
employment contract can be distinguished as essential. For this
purpose it is first necessary to determine the meaning of the
concept of "essential terms of the contract”. Therefore, you should
refer to the history of contractual regulation. In particular, the
concept of "essential terms of the contract” was used in Roman
law. They were considered one of the components of the content of
the contract. "Without them, the contract could not exist at all (for
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example, in the contract of sale - the goods, the price)." In addition
to the essential terms, the contract contained customary (the
existence of customary conditions was assumed by itself, although
they were not specified in the contract) and occasional conditions.

Modern civil law maintains a similar classification of
contract terms, but the meaning of the concept of "essential
contract terms™ is broader, namely: "... the essential contract terms
are those conditions that are recognized by law or they are
necessary for contracts of this type, as well as all conditions
regarding which on the request of one of the parties must be
agreed. "

To define the concept of "essential terms of an employment
contract” it is important to refer to the lexical meaning of the term
essential. In dictionary sources, it is interpreted as “constituting or
referring to the essence of something; very important, significant,
weighty" [14, p. 145-151]. Therefore, the essential conditions of an
employment contract must be important to him and constitute its
essence.

In the labor law, the terms of the employment contract are
divided into: defined by law and adopted by agreement of the
parties - contractual. The contracting parties in turn are divided into
basic (necessary) and additional (optional). If we analyze the
existing options for classifying the terms of the contract by civil
and labor law, it can be noted that the set of conditions defined by
law in labor law corresponds to the group of conditions that are
called ordinary in civil law (conditions provided for in a law or
other normative act and become binding on the parties as a result of
the actual conclusion of the contract). Potopakhina O.M, believes
that the essential issues of an employment contract are determined
not so much by the will of the parties, but by law, regulations, rules
of internal labor regulations and collective agreement [10, p. 13-
16]. The main (essential) conditions of an employment contract are
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those terms, the agreement of which means that the employment
contract is concluded and is valid. Otherwise, if any of the basic
terms are not agreed, then such a contract will be considered not
concluded.

The basic (essential) terms of the employment contract to be
agreed upon by the parties include the following: 1) the condition
of the employment function; 2) wage conditions (remuneration);
3) condition of place of work (performance of work function); 4) a
condition about the moment of beginning of work (performance of
labor function).

The condition of an employment contract for a job function
is a condition of a system of duties that an employee will perform
in accordance with a profession (specialty, qualification) or
position. Quite often, in practice, the condition of a job function is
reduced to an indication in the employment contract for a
profession or position. The employment function is fixed in the
employment contract and / or in the order (order) for hiring on the
basis of staffing.

The condition of an employment contract for remuneration
(remuneration for work) is a condition for the remuneration of an
employee in accordance with an employment contract. The wage
condition is determined on the basis of an employment contract,
taking into account the staff list (salary scheme) by determining the
specific amount of wages (salary), taking into account acts of labor
legislation and social partnership [8, p. 178-183].

It will be appropriate to draw attention to the fact that the
draft TC proposes to include in the mandatory terms of the
employment contract: 1) place of work (with indication for the
employer - legal entity of the structural unit); 2) the time of the
commencement of the employment contract, and in the case of the
conclusion of the employment contract for a fixed term, also the
duration of this term and the grounds for the conclusion of a fixed-
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term employment contract in accordance with this Code; 3) the job
function to be performed by the employee: name of profession,
specialization, qualification, position in accordance with the
established classification of professions and qualification
characteristics; 4) pay conditions; 5) the regime of work and rest, if
it differs from the general rules established by the employer;
6) labor protection. This approach seems somewhat vulnerable,
since the issues of the regime of work, time of rest, protection of
labor are mainly determined on the basis of acts of labor
legislation, social partnership and local regulations.

The essential terms of an employment contract are the
conditions recognized by such legislation, as well as entering into
an employment contract at the initiative of either party and to
which the parties to the employment contract must agree.

One of the essential conditions of an employment contract
is the condition of the employee’s job function. An employee's job
function is considered to be work in a particular specialty,
profession, qualification or position. The establishment of a work
function by contract “determines a set of rights and obligations
arising from the legislation; the nature of work may depend on the
order of pay and its size, length of working day and vacation,
various benefits. " Therefore, this condition is important and is the
essence of the contract, that is, it is essential for the employment
contract.

An essential condition of the employment contract is the
condition of the place of work. The place of work is understood to
mean the specific enterprise (institution, organization) on which the
employee will perform a work function, as well as the locality
where the enterprise (institution, organization) is located.

The employee's pay condition should also be included in the
essential terms of the employment contract. Although the
employee's remuneration is paid at the company's fixed rates or
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salaries, the employee's consent to such remuneration must be
given. In addition, the so-called “forks” in wages are established at
the enterprises, which need to specify the amount of the employee's
wages [11, p. 206-208].

The essential terms of an employment contract include the
term of the contract. Unless the parties conclude a fixed-term
employment contract, the contract will be considered to be
concluded for an indefinite period.

In the end, any condition (except the conditions provided
for in Article 9 of the Labor Code of Ukraine) agreed by the parties
and specified in the employment contract, and will be considered
essential. That is, the importance of entering into an employment
contract one or another condition depends on the initiative of its
parties. Such essential conditions of the employment contract
include: the condition of the time when the employee must start
work, the condition of the workplace of the employee, the mode of
work, duration of leave, benefits, tests, etc.

Conclusion. Based on the results of the complex research,
we can draw the following conclusions: 1) the essential terms of
the employment contract are those defined by the legislation
(essential-binding) and included in its contents at the initiative of
either of the parties to which agreement (substantive-initiative) is
reached; 2) essential requirements are general and special. The first
include the conditions that are necessary for the conclusion of an
employment contract (about the job function, about the place of
work, about the pay, about the time of starting work). Special
essentials are important for contracts of a certain type (contract,
employment contract related to access to state secrets).
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MHOJITUYHA CTPYKTYPA CTAPOJABHBOI'O PUMY:
HAPOJHI 360PU, CEHAT, IHCTUTYT MAT'ICTPATYPU

Poman Ilpoxon’sk, cryn. 1 kypcy ropui. ¢-Ty
KoHcynbTaHT 3 akaIeMiqHOI/FOpUIMYHOT aHTIIIHCHKOT MOBH:
AJL. ApuumeBcbKa, Kano. (iloa. HayK, O0YeHm
JIbBIBCHKUI HaIlIOHANIBHHN yHiIBepcUTET iMeH1 IBana dpanka

Y yin cmammi nposooumuvcs 00CniONCeHHs NONTMUYHOL
cmpykmypu  Cmapooasnvoeo Pumy Ha 0cHO8I auanizy 1o2o
iHcmumymis, a came: HApOOHUX 300pie, ceHamy, Ma2icmpamypu.
Hackpizna xapakmepucmuxa npunyunie, na AKux ipyHmyomscs yi
iHcmumymu, iXx YmeopeHHs, GIAOHUX NOBHOBANHCEHb, OCOONUBUX
@yHKyi cknady oae smoey noenaHymu Ha Pum ax ynikanvhe
oepoicasHe YmMEOpeHHs 3 AKICHO HOB0I MouKu 30py. 36epmacmuvcsl
HeobOXiOHa yeaea Ha nepedie 0epAHCABHUYLKUX Npoyecis, NpuyuUHU
VCYHEeHHs Ccmapux ma 66e0eHHs HOBUX IHCmumymis, Oanauc
NOBHOBAJICEHb, PONb  ABMOPUMEMY I[HCMUMYMI8 y 3a2a/bHIU
iepapxii 0epocasnux opeanie. 30ilicHeHa Xapaxkmepucmuxa uoie
HapooHux 360pie ma ix cneyughiyvnux acnexmis, ocobIU8ocmell,
PO3NO0INLY NOBHOBAJCEHL, B88edeHHs ) Oilo  ceHamy, U020
ocobnusocmeti, 6udi@ 1020 piuleHb, 3HAYEHHS ABMOPUMEN)
ceHamy y 1020 pO3MIUjeHHI 8 IEpapXiuHOMY wabi;, KOMNIEeKCHA
Xapaxmepucmuxa OpPOUHAPHUX ma eKCmpaopoOUHapHUux
Mazicmpamyp, ocobnusocmeti yb020 IHCMUMYMY, poii OisLIbHOCMI
npemopa fK @QyHOamopa pumcbkKoeo npasd, NOAMuYHoi poii
mpubyHa 6 Jcummi PUMCbKUX 2POMAOAH, chneyughiunoi poni
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eKCmpaopoOuHapHoi  mazicmpamypu Oukmamopd. 36epmacmucs
yeaza Ha AKmMyanbHiCmb npoOnemu  6UGUEHHS md — AHANI3Y
oeparcasnoi cmpykmypu Cmapooasnbozo Pumy.

Knrwowuoei cnosa: Cmapooasuiti Pum, napooui 360pu,
ceHam, IHCIMUMym mMazicmpamypu.

THE POLITICAL STRUCTURE OF ANCIENT ROME:
POPULAR ASSEMBLIES, SENATE,
ROMAN MAGISTRATES

Roman Prokopyak, First-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L viv

This article examines the political structure of Ancient
Rome based on the analysis of its institutions, namely the Popular
Assembly, the Roman Senate, and the Roman Magistrates. The
cross-sectional description of the principles on which these
institutions are based, their creation, power, composition makes it
possible to look at Rome as a unique state institution from a
qualitatively new perspective. Attention is drawn to the conduct of
State processes, the reasons for the elimination of old and new
institutions, the balance of powers, and the role of such institutions
in the overall hierarchy of State bodies. Consideration was given to
the types of popular assembly and their specific aspects,
characteristics and distribution of powers; the introduction of the
Senate, its characteristics, types of its decisions, and the
significance of the senate’s authority in its hierarchical location; a
comprehensive description of ordinary and extraordinary
magistracy, the characteristics of this institution, the role of the
praetor as the founder of Roman law, the political role of the
tribunes in life of Roman citizens, the specific role of extraordinary
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magistracy of the dictator. Attention is drawn to the relevance of
the study and analysis of the state structure of Ancient Rome.

Key words: Ancient Rome, popular assemblies, senate,
roman magistrates.

Problem statement. Ancient Rome, as a state entity,
appeared on the borderline of 8th century B.C. on the Apennine
Peninsula. Alliance, which was formed among the local population,
which consisted of Latin, Sabine and Etruscan tribes, formed the
basis of the State. Ancient Rome later played the major role, left a
mark in the world history, taking over for itself almost all of the
Western part of the world, establishing domination over a great
number of peoples. The borders of Rome reached wide areas, from
Portugal to the Rhine, from Britain to Egypt. In the cradle of Rome
was born its great heritage, Roman law, which became the basis of
modern legal culture.

In certain periods of history, people have more than once
returned to Rome, to its experience, institutions, structure, views.
For the whole scientific community, the history of the state and the
law of Rome is invaluable treasure, which gave rise of various state
processes.

Recent research and publications. Scholars from Ukraine
and the whole scientific community have published a lot of works
about Rome in which peculiarities of the emergence and creation of
this state entity are studied. The researches of such authors as B.
Tishchik, M. Strahov, O. Shevchenko, V. Lastovskiy and many
others, who analyzed various aspects of the problem were used in
our work. The questions that are part of the common problem are,
in particular, the functioning and characteristics of state institutions
of Ancient Rome, the effectiveness of their activities, the advanced
ideas and principles on which they were based.
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The purpose of the article is to examine and identify the
peculiarities of the state structure of Ancient Rome, which
subsequently became the causes of its change, transition in the
form from republican to imperial, as well as research into the
distribution of power among various institutions. Today, the
analysis of Rome’s experience and its political structure is
extremely important and relevant in that it allows us to draw certain
parallels with modernity in order to avoid mistakes in State
processes, to illuminate the foundations of the structure of the
strongest state of the past, learn to apply the principles on which it
was built.

Presentation of the main material. Popular assemblies. In
Rome, particularly before the birth of the state, the Popular
Assembly was considered the holder of the supreme power. There
also were regular public meetings where various current issues had
been discussed beforehand, but, unlike the committees, whose
decisions had the highest legal authority, the decisions of such
assemblies were generally null and void. During the Republic there
were three types of assemblies. These are The Curiate Assembly,
The Centuriate Assembly and The Tribal Assembly [2, p. 59].

The Curiate Assembly. This is the oldest form of Popular
Assembly that existed before the State came into being. Previously,
they had little weight in political-state legal processes, but under
the new circumstances they survived as a relic of the old system
and no longer played any political role. Only patricians participated
in the work of the The Curiate Assembly.

The Centuriate Assembly. This type of Assembly was born
out of Servius Tullius reforms and was a gathering of Centuries,
where they could represent their view on different issues. The
Centuriate assembly soon became the main, most important kind of
People’s Assembly in Rome, as it was the warriors who decided the
fate of the people and the country, protecting it from enemies,
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protecting its territory, its population from enslavement, seizing
new lands, slaves, etc. The Centuriate Assembly was competent to
a wide variety of issues, in particular the election of supreme
magistrates — consuls, praetors, censors, dealing with the issues of
war and peace, granting citizenship, adoption of laws, discussion of
and decisions on the legislative proposals of magistrates, dealing
with various cases concerning political and social aspects of
Roman life.

The Tribal Assembly. At first, The Tribal Assembly was
considered to be secondary to The Centuriate Assembly. They
made less important decisions, elected mid- and low-level
magistrates, discussed and adopted draft laws, looked into citizen
complaints about unfair fines. Documentation of The Tribal
Assembly, including the archive, was stored in the Temple of
Athena and protected by the Plebeian Aediles [4, p. 189].

The Roman Senate. In Ancient Rome, the Senate was very
important. It existed since the period of state formation and became
the most influential state political body. At the beginning, the
number of senators was 300 [3. p. 163]. Although with the
formation of the State, the ancestral organization had lost its
primacy, but the number of senators was maintained.

At first, senators were appointed by consuls and from the
4th century B.C. — by Roman censors. The Senate was made up of
former magistrates - consuls, praetors and other eminent persons of
Rome. The Senate was acting for a period of five years, after which
the list of senators was revised [6, p. 151]. For a long time, only
senators could be patricians, and from about 444 B.C. — rich
plebeians. The sessions of the Senate were called and presided over
by the highest magistrates — consuls, praetors, plebeian tribunes.
The following classification of the types of Senate decisions can be
made. If the meeting was held by the consul, they were called
senatus consultum. In the period since the Intercession (in the
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absence of the Consul) the acts of the Senate were named senatus
auctoritas (thoughts of the Senate). Other decisions of the Senate
were called sententias and were not obligatory for magistrates, but
in practice they were considered [4, p. 190].

The powers of the Senate in the administrative sphere were
characterized by the issue of directives on public amenities and
security. The Senate also took part in financial management of
Rome. It established a five-year budget for internal public
expenditure and annual budget for military expenditure [5, p. 46].
The Senate was to grant permission for budgetary expenditures.

In the sphere of foreign policy, the Senate negotiated with
other States and peoples, dealt with issues related to nationality,
citizenship and concluded peace agreements. The Senate, in case of
special military threat to Rome or internal mass conflicts, could
order the consuls to appoint the dictator or grant magistrates
extraordinary and unrestricted power (this started from the end of
2nd century B.C., the period of sharp growth of controversies in
various fields of the society).

The Roman magistrates. Executive power in the republic
was in the hands of officials - the magistrates. Roman magistrates
were not, by their nature, Oriental officials or elected
administrators of the Greek type. The Institute of Magistracy also
emerged from the introduction of reforms of Servius Tullius. The
Institute of Magistrates was gradually introduced into the public
administration. Essentially, magistrates were state officials, who
were authorized to represent the Roman Power and to carry out, on
its behalf, state acts in the field of the executive or judiciary.

The Institute of Roman Magistracy has certain common
features, such as: election, collegiality, responsibility. Magistrates
were consuls, praetors, tribunes. They were elected by the Popular
Assembly every year and were accountable to them after the end of
their term of office.
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Magistrates were divided into ordinary and extraordinary.
Also they were not vested with legislative power, as the power to
legislate was vested only on the Popular Assembly. Nor did they
have the right to amend laws. The power of magistrates was
characterized by potestas and imperium. Potestas is a general
notion of power. It was given to all magistrates. And imperium
denotes supreme power, which was granted only to the supreme
magistrates [4, p. 193].

Praetors became assistants of consuls, they exercised
judicial power. At first there was one praetor, then two, one of
which dealt with cases of Roman citizens (city praetor) and other
with foreigners (praetor peregrine). Gradually, the number of
precursors increased to eight [1, p. 95]. The primary responsibility
of the Praetors was the-called custodia urbis — the protection of the
city. Starting from 242 B.C. one of them dealt with court actions
and disputes of Roman citizens, the other, called praetor peregrini,
dealt with claims and cases of foreigners and other persons who
were not Roman citizens. Thanks to praetors and in accordance
with the terms and conditions of that time, the Roman trial became
a formular, that is, it expressed the praetor’s will and attitude to the
case under consideration.

Sententias of praetors and Roman jurists clearly reveal the
desire to adapt the ancient, archaic law with its qualitatively new
relations and circumstances. It is from here that the Roman law,
which has become an indispensable element of European
civilization, originates.

Censors. From 443 B.C. on the initiative of the patritians,
the Centuriate Assembly began to elect two censors. From
351 B.C. the post was opened to plebeians. The duties of censors
included determining the property status of citizens and assigning
them to categories, centuries and tribes and drawing up the list of
senators. Censors had the right to challenge in the list all those who
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they felt were unworthy of the post and to list others. Censors also
participated in the financial management of the State, public
property, taxes and rents from public land, and construction of
public buildings.

Tribunes. Because this magistracy was of particular
importance, the post of tribune was considered untouchable. Their
main task was always and everywhere to protect economic,
political and personal rights of the plebs. Tribunes were given the
right to control the actions of all magistrates (except dictators and
censors) and senate (jus intercessionis). Their veto could revoke the
orders of magistrates, the decisions of the Senate and even the
proposals that were submitted to the Popular Assembly.

Aediles belonged to middle-ranking magistrates. The
plebeian Tribal Assembly elected two Aediles every year. Their
duties included supervision of the town, fire and sanitation, police
and fire fighters.

At first questors were only general assistants to the consuls
without any special competence. Later, their position became
independent: they were elected to the Tribal Assembly and
gradually became specialized in two areas — criminal jurisdiction
and management of the State Treasury and State Archives. But
while criminal jurisdiction was in the hands of the consuls, the
questors, as their aides, conducted a preliminary investigation.

Dictator. This magistrature was resorted to in extreme
circumstances: during a significant military threat or major internal
riots. The dictator had all the military and administrative (but not
legislative) power. It was called imperium summum. No veto,
including plebeian tribunes veto, applied to it. Magister equitum
was an extraordinary magistrate, which held only potestas power.
Magister equitum was the deputy of the dictator in military and
administrative affairs [4, p. 197].
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Conclusion. We can state that with the establishment of the
republican regime, the totality of imperial authority was not
destroyed, but only transferred to new bodies. At different stages of
the development of the republic of Rome, the power and authority
were balanced between different departments. Belonging in its
entirety to the Popular Assembly, it subsequently moved to the
authoritative Senate and, as time went on, was placed in the hands
of various magistrates. In the early Republican period, the Popular
Assembly played a prominent role in the public life of Rome. The
Popular Assembly could decide on matters of war or peace, only
they passed and repealed laws, elected officials, etc.

The Roman Senate had great powers and played an
important role in the management of the society. Its role was
particularly important in the second half of the Republic’s
existence, when the Senate regulated all State issues single-
handedly. The importance of the Senate was strengthened, first and
foremost, by reducing the role of the Popular Assembly.

The Magistracy became an important body of state power in
Ancient Rome. Magistrates, as top officials in Rome were not only
officials. They performed all functions, but were part of the Roman
people, holders of its rights and greatness.

Thus, basing on the analysis of the powers and functions of
popular assemblies, the Roman Senate, Roman magistrates, it can
be said that in the early Republican period, these state institutions
fully met the requirements, set by conditions and social
development of that time. The loss of the central role by one body
and its acquisition by another can be explained by constant
changes, internal and external processes that took place in Rome
and all mankind of that time. Each institution made a special
contribution to the development of ways of organizing political
structure of Rome. Popular assemblies became a vivid
manifestation of democracy, The Roman Senate demonstrated the
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role of experienced politicians in the creation of the state, Roman
Magistrates became a prototype of the variety of advanced types of
government. These institutions were innovative in the sphere of
public administration and performed the functions assigned to them
up to the transformation of Rome into a huge empire, which
required different methods of government.
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KpMMiHCl]ZbHZ/lM 3AKOHOM YUHHOCMI ma empamu HuUm YUHHOCMI.
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oocniodicenns.  O6’ekmom  00CHiOJCeHHsT € — KPUMIHATbHE
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KOHKDEemu3yemocs NUMAauHs HAOpaHHA 1 6mpamu  YUHHOCMI
KPUMIHAIbHUM 3AKOHOOABCMBOM.
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ENTRY INTO FORCE AND EXPIRATION OF
CRIMINAL LAW

Viktor Romaniv, Second-Year Law Student
ESP Supervisor: A.l. Radu, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the analysis of the problem of a
criminal law coming into force, as well as its expiration. The object
of the research is the criminal law and other legal sources, which
specify the issue. The analysis of the theoretical sources is
presented.

Key words: criminal liability, coming into force, expiration
of law, promulgation of law, time of committing a crime, place of
committing a crime.

Problem statement. Crime, punishment, as well as other
criminal consequences of the act are determined by the law on
criminal liability, which was in force at the time, when the act was
commited. Also an integral feature of a criminally illegal act is the
territory (space) in which the concrete act was committed. From
these two facts follows that the law on criminal responsibility exists
in a certain time and space. This fact obliges the legislator to define
a clear framework for its application, as long as criminal law exists
not only in Ukraine, besides, in our country there were several
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versions of such law. Without such a framework, controversial and
sometimes even absurd situations could arise, when a crime
committed in our time and on the territory of Ukraine would be
qualified by the criminal law of another state or by the articles of
Russkaya Pravda or another, no longer valid corpus of norms. This
concrete situation is not as easy to solve as it might seem to be at
the first glance. In practice, there are quite a few difficult questions
that need to be answered directly not only in the law of criminal
responsibility, but also in other legal sources.

The purpose this research paper is to deepen,
systematize, and consolidate knowledge on the issue, which, in
essence, is one of the most fundamental among those directly
related to criminal law, namely: when does criminal law come into
force and when does it expire? It is also aimed at defining and
outlining the features of both coming into force and expiration of
criminal law, both in time and space. The main task is to conduct a
comprehensive analysis of theoretical sources, the topic of which
correlates with the topic of this article; to define the most important
concepts of the topic; to specify and concretize the problem under
investigation.

Presentation of the main material. First of all it is
extremely important to define some key words, that are obligatory
to know while conducting this research:

Liability is the responsibility for a crime and for the penalty
society exacts for the crime. Another word for liability is
accountability. This explains the cliché that a person who has
committed a crime must “pay her debt to society.” A crime is
viewed as a harm to the society that has cost it something (not
necessarily in monetary terms) and the criminal incurred the debt
for that cost. Society accounts for the debt by imposing a penalty
upon the criminal, such as imprisonment time.
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Entry into force or coming into force (also called
commencement) is the process by which legislation, regulations,
treaties and other legal instruments come to have legal force and
effect. Expiration is defined as "the coming to an end, termination™.

Promulgation is the formal proclamation or the declaration
that a new statutory or administrative law is enacted after its final
approval. In some jurisdictions, this additional step is necessary
before the law can take effect. After a new law is approved, it is
announced to the public through the publication of government
gazettes and/or on official government websites. National laws of
extraordinary importance to the public may be announced by the
head of state on national broadcast. Local laws are usually
announced in local newspapers and published in bulletins or
compendia of municipal regulations.

Time of commission of a crime is the time of commission an
act or omission provided by the law on criminal liability. The time
of committing an ongoing crime is considered to be the time of
committing an act or omission from which the so-called “criminal
state” of a person begins. The time of the perpetration of a
continuing crime is considered to be the time of the last act of
several identical acts, which are united by a single intention and
only together constitute a single act. The time of committing a
crime in complicity is considered to be the time of committing a
socially dangerous act by the offender.

The place of commission of a crime is a certain territory on
which a socially dangerous act provided for by the Criminal Code
is committed. The place of occurrence of socially dangerous
consequences in the material components of crimes is a part of the
content of this feature of the objective side of a crime.

So, the validity of the law on criminal liability in time
means the possibility or impossibility of applying a particular law
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on criminal liability, in general, or its individual provisions, for the
legal assessment of a specific and socially dangerous act.

There is a specific procedure of entry into force by criminal
law. First of all it must be adopted by the Verkhovna Rada of
Ukraine and signed by the Chairman of the Verkhovna Rada. After
that, it has to be sent to the President of Ukraine for signature and
promulgation. According to Art. 94 of the Constitution of Ukraine,
the President of Ukraine, within fifteen days after receiving the
law, signs it, accepting it for implementation, and officially
promulgates it or returns the law with his reasoned and formulated
proposals to the Verkhovna Rada of Ukraine for reconsideration. If
the President of Ukraine does not return the law for reconsideration
within the established period, the law is considered to be approved
by the President of Ukraine and shall be signed and officially
promulgated. If during the reconsideration the law is re-adopted by
the Verkhovna Rada of Ukraine by at least two thirds of its
membership, the President of Ukraine is obliged to sign it and
officially promulgate it within ten days. If the President of Ukraine
has not signed such a law, it has to be be immediately promulgated
by the Chairman of the Verkhovna Rada of Ukraine and published
under his signature. The law enters into force ten days after its
official promulgation, unless otherwise provided by law, but not
earlier than the day of its publication.

Promulgation of the law is an independent stage in the
process of the law coming into force. It is of legal significance to
bring to the attention of citizens and government agencies on behalf
of the President of Ukraine the full and accurate text of the law in
the state language by publishing it in an official publication.
According to the Decree of the President of Ukraine of June 10,
1997 "On the Procedure for Official Promulgation of Normative
Legal Acts and Their Entry into Force" and the Law of Ukraine
"On Amendments to Certain Laws of Ukraine to Ensure Official
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Publication of Ukrainian Laws and Other Legal Acts”, such
publications are: the ‘Official Newspaper of Ukraine’, ‘Vedomosti
Verkhovnoi Rady Ukrainy’, the Official Newspaper of the
President of Ukraine, the Voice of Ukraine, and the Government
Courier. According to this Presidential Decree, in some cases the
law may be promulgated on television or radio. In addition to
official publication, laws, resolutions and other acts of the
Verkhovna Rada are also brought to the attention of the public by
publishing them on the official website of the Verkhovna Rada.
Laws of Ukraine may be published in other publications that are
not classified by the Decree as official printed publications, but the
publication of the law in such publications is purely informative
and cannot be used for official use.

The essence of the territorial principle is reflected in Part 1
of Art. 6 of the Criminal Code of Ukraine, which states that persons
who have committed crimes on the territory of Ukraine are subject
to criminal liability under this Code. The essence of the territorial
principle follows from the state sovereignty of Ukraine, whose
power extends to its entire territory. According to the general rule
enshrined in Part 2 of Art. 6 of the Criminal Code, the crime is
committed on the territory of Ukraine if it has been initiated,
continued, completed or discontinued on the territory of Ukraine.
This rule covers all cases of a commission of a crime on the
territory of Ukraine, including crimes that were only partly
committed on the territory of Ukraine with another part, committed
on the territory of another state.

Speaking of expiration of law, there are three circumstances
mentioned in legal sources, under which the law on criminal
liability can expire:

1) if it has been repealed or changed by another law on
criminal liability, in this case, the text of the new law contains an
instruction to repeal the existing law, or to repeal certain provisions
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of the law, which continues to operate in the same part, or to
completely replace the old law with a new law;

2) if it is replaced in whole or in part by another law without
any indication to that effect in the new law; in this case, a change in
the wording of an existing article of the Criminal Code is made, as
a result it begins to cover actions provided for by other articles of
the Criminal Code, and it does not always mean that such articles
expire; even the ancient Roman principle "later law abolishes the
previous law" has a limited effect on criminal law for it applies
only to articles that are directly amended by the new law;

3) in connection with the expiration of the term for which
the law was adopted, or change (elimination) of conditions or
circumstances provided for by law; e.g., the Decree of the
Presidium of the Verkhovna Rada of Ukraine "On liability for
violation of consumer cards for the right to purchase goods and
other official documents” of Dec. 26, 1990 established the time
limits for the use of consumer cards and at the end of that period
the Decree expired.

Conclusions and prospects for further research. The
institution of entry into force and repeal of criminal law is an
integral element of the modern criminal law of Ukraine. It is
inextricably linked and directly correlated with many other criminal
law institutions, such as the institution of the validity of legislation
in space / time and others.

The problem of the entry into force and repeal of any law,
despite its importance and fundamentality among other similar
issues, is not as clear-cut as it would seem at first glance. There are
many conflicts, inaccuracies and ambiguous aspects that need to be
resolved. Among them are, for example, the following ones: 1) the
problem connected with the application of the interim law, and
there several different scientific interpretations of it; 2) the problem
of the correlation of the Ukrainian criminal law with foreign
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systems of criminal law and international criminal law, and some
others. However, there is a solid legal basis and a sufficient amount
of theoretical sources, which indicate the interest of scientists in the
further research of the problem. Besides, the legislator clearly
defines the most important concepts, both those that directly relate
to the topic, and those that are only briefly connected with it.
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Y cmammi onucyemwvcsa npoyec cmanosnenns Ykpaincokoi
Llenmpanvnoi Paou (VIIP), eixu ii 3axon00a4o0i OisibHOCHI.
Ocobaugy ysazy npuodileHo e8onoyii 3aKOH00A840i OisAIbHOCMI
VI[P, nanpuxnao, Koncmumyyii 1918 p. Ilpoananizyeano oxpemi
Hanpsamu 3aKoHo0asyqoi disivnocmi Paou, 3oxpema: y cghepi npas i
680000 NHOOUHU MA 2POMAOAHUHA, V 3eMeNbHOM) 3aKOHOOA8CMEI, Y
pobimHnuuil, eubopuitl cgepax, a makodxc y cpepi MOBHOI
NONIMUKU.
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FORMATION OF THE CENTRAL COUNCIL OF UKRAINE
AND ITS LEGISLATIVE FUNCTION

Karyna Sameluk, First-Year Law Student
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The article describes the process of the formation of the
Central Council of Ukraine (CCU) and areas of its legislative
activities. Particular attention is paid to the evolution of the
legislative activities of the CCU, for example, in adopting the
Constitution of 1918. Separate areas of the legislative activity of
the CCU, including those of human and civil rights protection,
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land, labor, and electoral legislation, and the legal issues of the
language policy are considered.

Key words: Central Council of Ukraine, General
Secretariat, Constituent Assembly, Universal.

Problem statement. The struggle for one’s own statehood,
authenticity and independence has always been the main one in the
history of Ukraine. It can be explained by a special desire of the
Ukrainian people for freedom, their love of freedom and
unwillingness to obey someone else’s hostile leadership. That is the
reason why during the whole period of Ukraine’s formation we can
observe the aspiration of the Ukrainians for their own statehood,
the desire of the people to have a free and independent homeland.

The period of the middle of the 20" century is a vivid
example of the first glimpses of the Ukrainian statehood. The
Central Council of Ukraine (the Tsentralna Rada or the Central
Rada) was the first Ukrainian political body to proclaim the first
formed and organized Ukrainian People’s Republic, which will be
a great impetus for action in the future.

Unfortunately, now the question of the importance of
Ukraine's independence, its territorial integrity and preservation of
ethnicity under the influence of both external and internal factors is
raised again. Time does not stand still. Today will become a new
story tomorrow. Such a rapid change of events requires rapid
reactions and correct decisions. That is why it is so important to
know the history of Ukraine and be able to reconsider it in order
not to repeat the mistakes already made and to take the right
direction of the state formation.

The object of research is the period of restoration of the
Ukrainian statehood in 1917-1920, formation and development of
the Central Council of Ukraine. The subject of the study is the
legislative activity of the Central Council of Ukraine in 1917-1920.

119



TESOL-URraine Research Academy

The purpose of the article is to review the events of the
period of 1917-1920, highlight the most important aspects, analyse
the legislative acts of the CCU, consideration of the achievements
and miscalculations of that period.

Presentation of the main material. The chronological
framework covers the period of 1917-1920. In 1905-1907, Russian
influence on the territory of Ukraine weakened. It was due to the
irreversible disintegration process in tsarist Russia.

Under the pressure from mass protests across the country,
on October 17, 1905, Nicholas Il issued a manifesto promising to
introduce political freedoms, including freedom of speech. The
forces of the Ukrainian national liberation movement took
advantage of that revolution in general. Political parties emerged,
among them the Revolutionary Ukrainian Party and the Ukrainian
Socialist Party. All this contributed to the rise of the national
consciousness of the Ukrainians.

On the initiative of the Society of the Ukrainian
progressivists a meeting of the representatives of the Ukrainian
organizations was held in Kiev club “Family”. It united all
democratic groups and outlined the political line that the
Ukrainians had to follow during the revolution. The next day,
March 4, all the organizations united together and became the
members of the Central Council Committee.

Thus, Ukraine reacted explosively to the revolution in
Petrograd and used it for its own purposes. It became a mainstay
for central institutions and provided more opportunities for
Ukraine.

The Central Council of Ukraine was at the top of the UPR.
The Fourth Universal stated: “We, the Ukrainian Central Rada,
represent the working people — peasants, workers and soldiers”. In
the context of considering the issue of human and civil rights and
freedoms, separate documents of the Ukrainian Central Rada
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deserve special attention, for example, Universal 111 of November
7, 1917. This universal abolished the death penalty. It also stated
that “the court in Ukraine must be fair, accountable to the spirit of
the people”. Universal IV affirmed all the democratic rights and
freedoms that were stated in Universal Ill. It also established the
right of nations to national-personal autonomy.

The Constitution of the Ukrainian People’s Republic of
2018, which became the basis of forming the national legal system,
cannot be ignored. The Constitution guaranteed the inviolability of
the person, his home, correspondence, etc. The death penalty,
torture and other degrading treatments were abolished. The
Constitution proclaimed freedom of speech, press, conscience, the
right to organize strikes.

Legislation in the field of rights and freedoms testifies to
the truly democratic and legal nature of the UPR.

On the basis of the Third Universal, the Provisional Land
Law of January 18, 1918 was adopted. It stipulated that the right of
ownership of all lands with their waters, aboveground and
underground resources is abolished, and they become the property
of the people of the UPR. All citizens had the right to use it without
any restrictions because of their religion, gender or nationality, but
they also had the obligation to follow the rules of that law.

According to the law, urban lands were transferred to local
government and others to rural communities, townships, and
provincial land committees within their jurisdiction.

In general, most of legislative initiatives caused a lot of
contradictions and misunderstandings not only within the Central
Council, but also in the society.

The process of forming state bodies was accompanied by
many protests and demonstrations of workers. They demanded the
introduction of an 8-hour working day, higher wages, and better
working conditions. According to the Fourth Universal of January
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1918, the Ukrainian Central Rada became responsible for trade,
took control of banks, and foreign trade.On January 25, 1918, the
Eight-Hour Working Day Act was passed. It limited working hours
for teenagers and women. The law also mentioned the right of
workers to a break, separate provisions on extending the working
day, and the specific conditions of hiring the minors.

The result of the legislative activity of the Central Rada in
the field of suffrage is the Law “On Elections to the Constituent
Assembly of the Ukrainian People’s Republic” of January 22 (9),
1918. 183 articles provided detailed provisions on the organization
and conduct of elections. The right to vote was granted not only to
the citizens of the Ukrainian People’s Republic over the age of 20,
but also to persons who had Russian citizenship or citizenship of
other states, but not later than the time when the compilation of
voter lists began.

Legislative acts on elections during the time of the
Ukrainian People’s Republic are characterized by broad and deep
regulation of all the stages of the electoral process.

On the one hand, due to haste and external interference, the
Basic Law had a lot of shortcomings and shortcomings. On the
other hand, despite all aspects, the existence of the Constitution is
already a big step towards positioning the UPR as a free,
independent state. Based on this, we can trace the evolution of
legislative activity and the desire of UCR leaders to create a truly
democratic, legal Republic.

Conclusion. Despite the fact that the Ukrainian People’s
Republic did not last very long, the Central Rada actually became
the basis of parliamentarism in the middle of the twentieth century.
During the period of its activity, the Rada was able to show that the
UPR was not just an anarchist entity, but a full-fledged and
sovereign state. And its legislative activities are the best illustration
to this statement.
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The legislation of the Ukrainian People’s Republic in
various spheres was aimed at building a state. Despite the fact that
some provisions and laws did not meet the interests of the citizens,
their existence indicated a desire to resolve misunderstandings and
build state institutions. We can observe the development of
statehood: from the positioning of the UPR as an autonomous unit
within the Russian Empire, and later the federation, to the
recognition of its own independence and sovereignty. It is
confirmed by a completely different level of legislation, including
the Fourth Universal and the 1918 Constitution.

The Basic Law of 1918 is the result of the volution process
of eof the UPR legislator. We see that the leaders of the state were
on a truly democratic and legal path. After all, the existence of that
constitution put the UPR on a par with other European states of the
time. Besides, it significantly strengthened its position in the
international arena.

Unfortunately, because of the difficult geopolitical and
military realities of the time, the Ukrainian Central Rada failed to
achieve the desired result. However, this period in the history of
Ukraine is undoubtedly important. It was the first serious
experience in the field of state formation in the 20" century and
showed the world the love of freedom of the Ukrainian nation and
its eternal aspiration for independence and autonomy.
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SHATSK ARMAGEDDON:
HOW TO SAVE LAKE SVITYAZ?

Anastasia Samodieienko, Second-Year Journalism Student
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Ivan Franko National University of L’viv

The article considers the issues connected with the drying
up of Lake Svityaz and other lakes in the Shatsk region, which are
becoming more and more urgent recently. Therefore, this article
discusses in detail the probable causes of this phenomenon and the
possible solutions to this problem. The research is based on the
opinion of experts, who are working on solving the problem.

Key words: shallowing, groundwater, reclamation
infrastructure, quarry, bog blueberry fields.
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Problem statement. Lake Svityaz is the largest tourist
center of the Volyn region, as well as an important source of water
and a habitat of rich flora and fauna. And its shallowing can lead to
a number of serious problems in the whole of Western Ukraine.

Unfortunately, though the problem has been developing for
some time now, no action has been taken to address it so far.
Therefore, it is critically important to determine the causes of
drying of Svityaz and consider possible ways to solve them based
on the experts’ opinion.

Recent research and publications. Very little is known
about the drying up of Svityaz. During the time the problem
existed, only the media reports about it were to be found.
Regrettably, even experts only gave comments to journalists, but
did not write their own studies. Therefore, in an attempt to bring
the scattered information together, we have based this article on the
comments of experts in the media (Loseva O., Sydoruk S., Soroka
M.) and on the literature on ecology, lakes and their drying and
shallowing in general (Iliin L., Molchak Ya.).

The aim of the study is to make the readers aware of the
problem of shallowing of Lake Svityaz and to outline the ways to
solve it. Tasks of the study: to investigate the current situation with
Svityaz; to consider the reasons for the shallowing of Lake Svityaz;
to find ways to solve the problem.

Presentation of the main material. Svityaz is not only the
deepest, but also the largest lake in Ukraine. It is part of the Shatsk
National Nature Park and, together with other lakes, forms a group
of Shatsk lakes. The area of Lake Svityaz is 26.22 km2. The length
of the lake is 9.3 km, the width is 4.8 km. The maximum depth is
58.4 m [7]. It is also one of the seven natural wonders of Ukraine
and a favorite resting place of VVolyn residents, as well as one of the
most popular tourist centers of Western Ukraine [1]. There are
many health resorts and tourist bases working there, which attract
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tens of thousands of vacationers. In particular, in the summer of
2019, according to Sphere-TV, Shatsk Lakes have been visited by
more than 150,000 tourists. But over the last few months, social
media and regional media have been actively discussing the rapid
shallowing of Svityaz. Of course, the problem has not arisen at one
point, the fact that the lake is gradually shallowing has been
noticeable for the last few years, but this summer Svityaz broke the
record: in some places the water receded from the shores at 30, 50,
and even all 100 meters . And because the phenomenon became
widespread, many theories emerged as to why this is happening
and how soon Svityaz would disappear completely with the rest of
the lakes of the Shatsk region. Pseudo-experts scare the Ukranians,
without pointing out any sources of their conclusions and without
referring to the opinions of real scientists. The scientist of Shatsk
National Nature Park Petro Yurchuk, an expert in environmental
management Maxym Soroka and director of the Shatsk National
Nature Park Mary Khristetska helped to understand whether the
situation is really so grave and whether there are any ways to save
Shatsk Lakes.

Global warming and absence of rain. The Institute of Water
Problems and Land Reclamation of the National Academy of
Agrarian Sciences of Ukraine reports that the average annual
temperature increase in Ukraine is highest in Eastern Europe — the
air temperature has risen by about two degrees last summer and by
3.5 months in some months, compared to the long-term indicators.
Petro Yurchuk says that since 2015 the dry years began, the rains
fall not in suitable seasons, not in the times when they are needed
and in which we are used to them. In June, for example, only 18%
of the necessary precipitation fell. In addition, the heat that year
was anomalous — up to 40 degrees, so the evaporation increased.
Although it is the deepest lake in Ukraine, the shoreline, which in
some places is 200 meters wide, has shallow water, so it is not
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surprising that sand spits appear. In other lakes the water recedes
only a few meters. However, the water level in Svityaz is already
35 centimeters lower than it should be, and which is plotted on all
maps of the hydrological regime (163.37 m above sea level). Petro
Yurchuk says "If the level does not rise by summer, then there may
be a phenomenon like shortness of breath on the lakes. Of course,
there will not be any on the Svityaz, Lucimer, and Pulyemske
lakes, as these are deep water reservoirs. But small lakes can perish
at all" [9].

What's wrong with bog blueberry fields? While the weather
is a known problem, bog blueberry farms are a relatively new
phenomenon in Volyn region and their impact on the water level in
lakes has not been fully explored. This berry has become widely
grown in recent years. There are many new plantations that need
watering. Farmers dig canals and artificial ponds that are filled with
water directly on leased areas. And, perhaps, Svityaz needs the
water that the farms are accumulating now [2]. According to Maria
Khristetskaya, in the rainy year the impact of artificial lakes on the
lakes of Shatsk region would probably be invisible, but in 2019 the
activity of bog blueberry farms added to the impact of adverse
weather conditions, so a cumulative negative effect was
manifested. "As for the impact of bog blueberry-growing
businesses, we also do not rule it out. But this issue still needs to be
carefully studied and investigated. The extent of their impact is
currently unknown" [5].

Outdated and faulty reclamation infrastructure. Almost 150
years ago, Svyatyaz was connected by a canal to the lakes just
below Luke and Peremut (they are connected by a short and fairly
wide strait, which is why a lot of people consider them to be one
lake). And in fact, the waters of the Svitiaz feed these lakes. For
many years thanks to the discharge of excess water, the channel
managed to prevent the village Svityaz from flooding. In the 60s of

128



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

the last century with the aim of controlling the runoff on the
channel the gateway regulator was installed— a plate, through which
water does not flow from the lake, but with its excess there is an
overflow. Unfortunately, after so many years, the gateway is in
emergency condition: the plates are broken, and they do not
perform their function at all, the water is leaking constantly. In the
region, money cannot be allocated for its repair (besides, not only
one gateway needs repair, but also dozens of others). Now the
channel is covered with sandbags, which, according to the experts,
is a very short-term solution to the problem: firstly, they can be
quickly washed away and secondly, the channel cannot in any case
be completely closed or blocked because it will affect the lakes
which Svityaz feeds. But if it is necessary to close it, then first a
gateway on the canal that connects them to the river Kopaivka,
which flows into the Western Bug, has to be repaired.

Maxym Soroka feels indignant as to why people are only
concerned about the situation with Svityaz, while being completely
indifferent to the other lakes: "Why do people pay attention only to
those natural objects that they use to meet their needs? Nobody
made any report about the dire environmental situation on the lakes
below the cascade. If such situation persists, the population of frogs
and aquatic living organisms that birds feed on will decrease. There
will be no forage base - the birds will either fly away or die out. If
there are no birds, there will be so many mosquitoes next year that
no one will want to come for their holidays" [10].

Is the Khotislavsky Quarry to blame? One of the most
widely discussed topics in the media and on social networks is the
impact on groundwater that feeds the Shatsk Lakes of the
Khotislavsky chalk open cast located in Belarus. In September, a
delegation from Volyn visited Khotyslav to find out whether there
was a real negative impact on the water level in Ratniv lakes
(which is closer to the Belarussian deposit) and Shatsk region, or
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whether it was just false alarm. As it turned out, there is a pump of
small capacity, which pumps 200 cubic meters of water per hour, in
addition, it does not work constantly. To put that in context, there
are 46 pumping stations and 146 pumps in Volyn. And these
devices pump at least 2.5 thousand cubic meters of water per hour.
Therefore, the impact of the pump from the Khotislavsky Quarry is
negligible compared to the amount of water pumped out by the
Volyn residents. However, the quarry is still under development.
So far its depth is 12 meters but in a few years it should reach 40
meters. And it is unknown whether its work will affect the
groundwater at all. Therefore, the monitoring of groundwater and
surface water levels, that were discontinued in 2014, should be
resumed in order to assess potential negative impacts and to agree
early on the development restrictions on quarrying [10].

Conclusion. Unfortunately, the vast majority of the local
population does not realize the scale of the shallowing. The
problem seems to them too abstract and distant. However, the
situation is far more serious than it seems.

According to the experts, the situation with Svityaz is not
catastrophic as of now. Indeed, Shatsk Lakes are not experiencing
the best of their times because of the climate and the unreliability
of the floodgates, but they are getting enough water from
underground sources to withstand these difficulties. However,
human inactivity or, on the contrary, devastating intervention can
aggravate the situation. In ecology, there is a concept of synergistic
effect - when one action does not cause disaster but several actions
that complement each other's effects have a critical impact. It is
possible to draw a parallel to the game of "Jenga": when the
wooden bars make up the tower, and then players carefully one at a
time remove these bars. So is the ecosystem - consisting of a large
number of such bars. And they can eventually be removed, but one
of them will be the last s- and everything will fall apart. Therefore,
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if efforts are made to address at least the problems that human
actions can solve, the ecosystem will continue to function and the
lakes will continue to exist.
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Y ecmammi posenanymo gopmyeanns «kapmunu 6opo2ay,
SKA 3a 00NOMO2010 MAC-Media NepemeoproEMvbCsl Ha IHPopMayitny
gitiny. Ilpoananizoeano, akum yuHoM 3acobu macosoi inghopmayii
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The article deals with the image of enemy in the media. The
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with the help of mass media, which help to start an information
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certain thoughts and concepts that concern the representatives of
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Problem statement. Humans as social creatures form the
image of the enemy for their own survival. They can lead a proper
life only if they consider themselves a part of a certain organized
community. Since most members of a group share similar values,
visions, customs, and traditions, they can easily understand each
other's behavior, and the group, in turn, brings certain benefits that
give meaning and significance to their lives.

The threat to the integrity of the group, especially when it
represents a group with a different worldview, affects the very
basis of the psychological and biological survival of its members.
The “image of the enemy” usually starts to form at exactly this
point, which can later turn into an information war.

Recent research and publications. A recent review of the
literature on this subject found that “the image of the enemy”,
especially when it comes to war, is a topical issue. For example,
Marja Vuorinen wrote a book, called “Enemy Images in War
Propaganda” which successfully debunks the myths about the good
purposes of propaganda and the infusion of certain thoughts to the
masses. Harold Lasswell, in turn, has created a theory about
political propaganda and utilized Sigmund Freud's methodology of
researching. In his review “The American Political Science
Review” he refers to the idea of creating “hostility” based on the
works of S.Freud.

Aim and tasks of the study. The main purpose of our study
is to form a conscious and objective vision regarding the image of
the enemy. It includes: how the media promotes certain visions that
are needed by stakeholders, what the projected “image of the
enemy” is and how this image affects the psychological aspects of
humans. Also, we will try to consider how a person, who creates
and follows the idea of “otherness”, perceives himself as an
individual. Last but not least, by way of drawing a historical
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comparison we will make some conclusions about different
approaches to the subject of hate speech and the image of the
enemy.

Presentation of the main material. The main reason for
any conflict or opposition is strife for certain resources and the
opportunity to own them. Obviously, there might be some material
benefits, but, what is equally important, it can be spiritual,
intellectual welfare, existential beliefs and ideology. When it comes
to the issue of war, we are not only talking about physical battle. In
this case, a motivational potential can be much more valuable when
a particular country forms a common vision of ‘its own’ and
‘someone else’s’ concept.

One might say it is a certain deeply-rooted psychological
drive due to which some people may try to form some social cause.
There is the reason why we have press, because at any stage every
military campaign starts from information and it spreads into the
masses.

When different states interact in certain ways, they create a
specific attitude and vision about each other. And it is considered to
be a norm as each interaction and relationship between humans
must have its own name and definition. Actually, the main problem
of war psychology is the perception of the enemy. In various social
relations — from interpersonal to international, the problem of the
"enemy" is always relevant [1].

The information we find on newspaper pages or across
different media spaces including television or the Internet sources
is often used as a way of influencing readers to start thinking in a
certain direction. Throughout human history, the image of the
enemy has had a significant impact on political and social
processes. The problem is paradoxical: sometimes there is no real
reason for "hostility". "Enemy" as a definition and as the perception
of the subject of «otherness" is rooted quite deep in the society [2].
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In this study we have tried to disclose this complex topic as
widely as possible so that we could dig deeper to reveal the roots of
the truth and objectivity. Firstly, we will consider the “portrait of
an enemy”’ or how mass media and some political powers convey
the idea of a stranger to the audience? Do we ever wonder how the
real enemy looks like? It is worth comparing one’s vision with
opinion or even propaganda from special interest groups. How is
the image of an enemy formed during the war, taking into account
historical and modern aspects?

The study reveals that the media usually portrayed the
enemy or the opponent only in a negative light or even dismissive
and humiliating form emphasizing and exaggerating certain
unpleasant facts and details. Immediately before the start of any
war, the authorities do not deny the importance and necessity of the
existence of the enemy, but quite the opposite — they convince the
public that they are united not by parades, but by common
disapproval of a particular person or nation, etc.

Also, “the enemy” was presented in the press in such a way
that the reader had the anticipation of some kind of triumph or
victory [3]. During World War |, press materials based on
propaganda described “the opponent” as brutal and barbaric,
denying his belonging to the ‘“cultural world”. He is not the one,
who needs the empathy, because he is only interested in wreaking
havoc and creating a threat to people’s lives.

Turning back to the basics of human psychology, it’s quite
logical that when the reader holds that kind of text in his hands, he
realizes his superiority over others: “I’m not as foolish as they are,
so I’m a much better personality”! Sarcasm and irony are also used
to project the "image of the enemy" of a certain emotional nature.
It’s such a common thing when the media use a kind of satire just
for exaggerating the behavior, manners or even the appearance of
the foe.
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On the other hand, according to Marja Vuorinen (“Enemy
Images in War Propaganda”), inventing the vision of enemy,
ironically, starts from invention and creating of one’s Self. And that
is exactly right. It is a fact that a human being has a tendency to
perceive himself as a good one and define the self as protagonist in
his own film [4].

The idea of creating “hostility” can be related to the works
of Sigmund Freud. His concept of otherness begins with some
cultural aspects in order to protect people’s personal mental
comfort zone and health [5]. The main point of any politics of
enmity is the definition of the self only in a positive manner. This
includes: honesty, religiosity, good manners, consciousness,
kindness, toil, while “the other” is being evil, immoral, cruel,
violent, brutal, tough, etc.

Here are vivid historical examples. During World War | the
opponents used to shift the responsibility for waging war onto
another side. Accordingly, one of the main tasks of Russian
propaganda was to form an idea of the empire's defensive position
and its participation in overcoming, together with its allies, the
Austro-German aggression. It was necessary to instill in the public
the idea that it was exactly the enemy who was preparing for this
war, and then the enemy started it and broke the existing peace
among them. To prove that, they looked for evidence the opponent
had found grounds to start the conflict [6].

For illustrative purposes, | want to present an example
known to everyone from the school so that the reader may develop
a different angle on this topic. So, let us start from the following
statement: Austria-Hungary has been preparing for war since
spring. French and British newspapers claimed that Austrian
reservists in Africa and America were called up a month before the
assassination of Archduke Franz Ferdinand [3]. What does that
mean? It means that foreign press was obviously trying to divert
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attention from oneself and direct it to the enemy. The mass media
had found the evidence before Ferdinand was assassinated, so |
think that creating “the image of the enemy” in the First World War
is a good example of hate language.

In terms of propaganda, it would be too easy to justify the
fact of war by blaming it on some ethical aspects but not on
religion. Propaganda in wartime should cultivate and reinforce
hatred of the enemy. Paradoxically, this feeling should unite
citizens in the fight against the enemy. The unity of the civilian
population cannot be achieved through military discipline and
drilling. This is obtained by the constant repetition of certain ideas.
Actually, propaganda stimulates this process quite effectively.

While depicting the enemy and his losses, attitude of the
population to the war, press often widely used hyperbolic and
unverified facts or even untruth. Jews and German colonists were
blamed for espionage in favor of the opponent. Propaganda
operated not only by the facts, but also by hearsayings. For
example, someone could say that he heard a rumor that in
Stanistawow, Austrians hanged and shot several dozen citizens,
including prominent Polish public figures, on the denunciation of
local Jews. This information could be also used in the press for
several reasons which are beneficial to someone.

Summarizing all the above in a historical way | want to
highlight the main conceptual propaganda techniques that we have
looked into based on the example of the World War I:

1. Austria-Hungary and Germany were portrayed as the main
culprits of the war.

2. The Russian purpose of the war: to help the allies (especially
Serbia); just and comprehensive peace.

3. Accentuation of enemies' crime: violation of conventions,
crimes against civilians, use of prohibited weapons, etc.

4. Supporting the population's confidence in victory [7].
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Taking into account the modern aspect of forming the
image of an enemy, is there much difference between 20th century
and the current situation in Ukraine and in the world in general? If
until this day the basis of the division was "we" and "they", then
the modern information war is moving in the direction of uniting
the various "they" into a single "we" [8]. The information war of
modernity, first of all, is a worldview confrontation for the human
mind. We tend to believe that everything, first and foremost,
depends on us and how we can form our clear position and opinion.
We need to learn how get the right and true information through the
filter of consciousness and intellectual maturity.

Conclusion. In this work we have tried to prove certain
significant points. Firstly, the deep analysis of a definition of
“other” is a main key to perceiving not only the enemy, but also the
whole nation in general. It is essential to realize that every
broadcast from the mass media is aimed at convincing us of
something, so we should be careful while consuming the
information product and accepting a certain opinion.

Secondly, a basic indicator of a wise approach to this issue
is how we form the “image of ourselves”. It is necessary to realize
and define one’s positions, attitudes and beliefs to make the right
conclusions in perspective. Thus, a person will be able to develop a
conscious attitude to the world around him.
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Problem statement. The modern world is undergoing
global transformations in the economic, social, political, and legal
spheres, which is often accompanied by contradictory trends in
public life. In many countries, ultra-revolutionary and neo-fascist
movements are being formed and functioning, promoting radical
ideas to the masses. These ideas had been implemented in Germany
for twelve years (1933-1945) when the country was under the rule
of the Nazis. Nazism and the war led to terrible consequences:
millions of people died at the front, were destroyed in
concentration camps, and died of starvation. Currently, in many
European countries, the situation is similar to that which was
typical for the 30s of the 20" century.

It seems to us that the whole nightmare associated with the
destruction of people, the practice of the Holocaust, and cruel
propaganda is in the past. However, there are still organizations and
political movements, which actions can lead to the restoration of
Nazi ideals. Under the aegis of democracy and freedom of speech,
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neo-Nazi marches and torchlight processions that use fascist
symbols, slogans, and appeals are openly held in European
countries. Concepts are actively substituted and dissenters are
persecuted. Besides, in some states, neo-Nazi organizations are
used to carry out coups. That is why it is necessary to study this
period of history in order to avoid the mistakes of the past.

Recent research and publications. The studies in the
sphere of history and the history of law have given considerable
attention to the history of the punitive organs of Nazi Germany.
Among many works, one can see the work by H. Heinz “The Order
of the Death’s Head: The Story of Hitler’s SS”, dedicated to the
study of the history of the state and the structure of the punitive
apparatus of Nazi Germany. The work “Empire of death” by
D. Melnikov exposes the criminal activities of the special services
of the fascist Reich, and emphasizes that terror was part of an
unknown Nazi policy [8].

Furthermore, in my opinion, the book “SS in activities”
[11], based on documentary materials written by the Germans
themselves, deserves the most attention. In addition to documents,
the book contains photo evidence of crimes committed by the
German military, official trials of criminals, and materials from
various SS institutions. A special place is occupied by the official
materials of the Nuremberg trials.

Of particular interest is the study by G. Williams “SS
Hitler’s Instrument” where attention is devoted to the history of the
emergence and criminal activities of the SS [14].

The purpose of the study is to examine and identify the
patterns of development of the punitive mechanism, as well as the
nature and features of the activities of the punitive bodies of Nazi
Germany. Its achievement provides for the implementation of the
following tasks: 1) stydying the background of the Nazis coming
to power and its strengthening; 2) investigation of the activities of
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the punitive bodies of Nazi Germany; 3) analysis of crimes
committed by the punitive authorities of Nazi Germany;
4) evaluation of the historical and legal significance of the
Nuremberg trials.

Presentation of the main material. Since the years of the
Weimar Republic were quite difficult due to the internal political
and economic situation, mass rallies and demonstrations took place.
At the same time favorable conditions for the growth of the right of
radical forces were created, but Hitler was not able to seize power
by force for a long time.

There were changes in the party system: in 1919 the
Workers’ Party emerged, which was anti-Semitic and national by
nature. In February 1920, at a rally, Hitler proclaimed the program
of the party, which consisted of 25 items. After that, the name of
the party was changed to the National Socialist German Workers’
Party (NSDAP) and later Hitler headed it himself.

From the first days of coming to power, the Nazis aimed at
uniting the Germans into a single entity, clear off the Aryan race
from “alien blood”, overcome ideological, confessional, class
contradictions by establishing a single party to eliminate anti-Nazi
ideology and public organizations, as well as to standardize the
state apparatus. An important point in the Nazi regime’s emergence
was its legal coming to power of both Hitler as the leader and his
party.

By the time of coming to power (January 30, 1933), the
Nazis had already controlled the state apparatus and punitive
bodies (SA, SS), the NSDAP militarized formations were created
in 1921. The Sturmabteilung were conceived as semi-military
alliances of the National Socialist Party, as an instrument of terror
and physical reprissions against the opponents of fascism. Special
place among the punitive bodies of Nazi Germany was occupied by
SS detachments, special detachments, which task was to destroy
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the internal enemies. They were protecting the internal security of
the empire. The Schutzstaffel were also entrusted with the
protection of concentration camps. The Nazi leadership, having
eliminated any framework that limited the activities of punitive
bodies, used them to conduct open and unlimited terror.

Since Hitler feared the growth of the influence of the
leaders of the SA, on June 30, 1934, a “bloody purge” of the top of
the storm troopers called “The Night of long Knives” was carried
out, which was important in strengthening the role of the SS. On
April 26, 1933, a decree of the Prime Minister of Prussia,
G. Hering, established a secret state police — the Gestapo, the secret
state police of the Third Reich, designed to fight dissidents,
dissatisfied and opponents of the Nazis regime, and which became
the symbol of Nazi terror. The Decree of June 17, 1936 gave the
Gestapo legal status.

In addition, the army intelligence, the Abver, acted as a part
of the Supreme Command of the Wehrmacht (OKV). That body
was established for military intelligence and counterintelligence in
1919 by the government of the Weimar Republic. The main
purpose was to carry out subversive activities against the states
considered as hostile to Germany. In February 1944, a decree was
issued on the disformation of the Abver.

The restructuring of the judicial system was also directly
related to the establishment of a punitive mechanism. In
March 1933. Special courts were established. They considered
cases on political crimes directed to them from ordinary courts. The
Special Court consisted of three judges and sat without a jury.
According to the Law “On changing the provisions of criminal law
and criminal procedure” of April 24, 1934, the supreme judicial
body of the empire was established: “People’s Tribunal for
Treason” (People’s Trial Chamber), consisting of 5 persons,
personally appointed by A. Hitler. The task of the People’s Court
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was to punish the regime’s political opponents quickly and
ruthlessly. By that time various procedural rules were changed, as
well as possibilities of objection to the judicial order and appeal
were considerably limited.

In 1936 the formation of the SS troops (Waffen SS) began.
Parts of the SS were divided into two groups: “SS Dispositional
Troops”, which included the “Leibstandarte Adolf Hitler”, was
created in September 1933; and the detachments of “Dead Head”.
During that period SD began to develop a system of total control
over the society. Spheres of SD and Gestapo activities often
intersected, so there were conflicts between them. The jurisdiction
of the SD included counterintelligence, but that service had some
limits to arrest; the Gestapo did not have such restrictions and often
interfered with the SD authority. In 1937 Heydrich divided the
spheres of activity: Gestapo got the control over the cases against
the Communists, crimes against the state, emigration cases, and SD
— cases in the spheres of: science, art, education, national studies,
party, and state administration.

In 1938, W. Frick allowed the Gestapo to issue warrants for
the “security arrest”. By that time, the lists of arrested persons had
been approved in the Ministry of Internal Affairs. “Custody arrest”
became the prerogative of the secret police, because it was directed
“against individuals who, by their activities, harm the strength and
security of the people and the state” [14]. After the Blomberg-
Fritsch affair on February 4, 1938, the Fuhrer’s decree on the new
structure of the leadership of the Wehrmacht was published. The
Supreme Command of the Armed Forces was founded. The
purpose of all that restructuring was to completely subordinate the
army to the Fuhrer.

The period of 1937-1938 was characterized by an orgy of
arrests, death sentences, and the beginning of the program of
destruction of “inferior” Germans (‘“euthanasia program”),
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approved by Frick. As it was officially stated in Hitler’s order, the
Nazis killed “people suffering from hereditary diseases”. And not
the Aryans. As a result the Reich Main Security Office (RSHA)
was formed. Reinhard Heydrich was appointed the head of RSHA,
and after his death in 1942, Ernst Kaltenbrunner, was officially
named Chief of police, security and SD. The RSHA was formed
through the merger of Sicherheitsdienst (SD; SS intelligence
service) with the Sicherheitspolizei. RSHA united both state bodies
(Gestapo and Kripo) and party (SD). However, the main goal
Heydrich set for himself as a complete merger of the SD and the
security police, did not happen. The RSHA was not a part of any
ministry. On the one hand, the true purpose and powers of the
organization were masked. On the other hand, it was the
circumstance that gave the department independence and control.

By a directive of July 31, 1941, the commissioner for the
four-year plan, Goering, instructed the head of RSHA R. Heydrich
to prepare a “final solution to the Jewish question” [8]. In relation
to the Jews, total genocide was carried out. All identified as the
Jews and persons with closely related kinship were subject to
physical elimination. The real factories of death were: Dachau,
Buchenwald, Auschwitz, Maidaneck and others. In January 1941,
by order of Himmler, the concentration camps were divided into
categories: 1) for those who have committed a minor crime; 2) for
dangerous criminals; 3) for those who have no hope of reeducation;
4) for particularly dangerous criminals without the hope of
correction.

Along with the concentration camps, the most terrible part
of the history of the SS is connected with the SD groups and the
security police. Back in 1938 the formation of the einsatzgrup
began. In history, only a few such organizations could compete
with them in their terrible reputations for atrocities committed.
Einzazgrups were formed due to a specially created security service
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and Gestapo agents. Their main task was to conduct “cleansing”
among the local population after the occupation of certain
territories by the Nazi troops.

The International Military Tribunal at Nuremberg became
the first experience in the history of mankind in the conviction of
crimes of a state scale, the decisions of the Tribunal created an
important legal precedent, according to which not only military
criminals had to be convicted, but also the political system that
enabled the crimes. In Nuremberg it was Nazism, its ideology, all
the military and punitive bodies of the Nazi Reich. The Nuremberg
Tribunal stated that the SS had been used for purposes that were
criminal, “including the persecution and the extermination of Jews”
[5]. It was of particular importance that not only the SS as an
organization but also its employees were responsible for directly
carrying out those crimes.

Thus, the Nuremberg Tribunal played a significant role in
the defeat of Nazism, since it, as the first International Criminal
Court, was able to prove the guilt of the defendants in committing
serious international crimes against humanity and convicted the
main German military criminals. Its goal was to inform the public
of Germany on the whole range of the crimes of National Socialism
and to eliminate any public debate that questioned the crimes
committed by the Germans.

The Nuremberg process created the prerequisites for the
establishment of the foundations of the modern world order,
especially in such areas as human rights protection and
international humanitarian law, as well as the development of new
principles and norms in all other areas of international law. Its
decisions have led to the creation of international criminal law and
called for the fight against international crimes and crimes against
humanity, whereever they may be committed.
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So, during the twelve years of Hitler’s rule, most of the
democratic and civil liberties were destroyed in Germany, and the
activities of all but the ruling parties were forcibly curtailed. To
eliminate resistance, the Nazis created a huge system of punitive
bodies to fight against the political opponents of Nazi power. Those
organizations had actually unlimited rights. An important
characteristic of the German punitive bodies of that period was the
racial orientation of their repressions. A large number of people of
the Jewish, Slavic, Gypsy nationalities were destroyed during the
Second World War.

National socialism was characterized by the fact that there
was no system in it. In the Third Reich, there was a constant
change of the centers of power among top officials, an increase of
rivalry between the leaders. The lack of authority of any authorities
could be considered as a means of supporting the unity of the
Fuhrer, and the competence of one or another action was not
considered as the fulfillment of orders given by various authorities,
but only as the fulfillment of Hitler’s will. However, the totalitarian
character of the state did not mean its obligatory effectiveness, and
the totality itself turned out to be a fiction.

Hitler believed that the state bureaucracy would be
completely inappropriate and ineffective, and therefore paid much
attention to such non-traditional organizations as the SS, the SD,
the Gestapo and others. Germany became a state of arbitrary police
regulations, and the supreme law was the order of the Fuhrer.

Assault troops (SA), security squads (SS) and some special
military units led by Hitler supporters were directly subordinated to
the party center. Significant role in the system of repressive
apparatus was given to the secret police, Gestapo, which directly
subordinated to the government and had a huge apparatus, great
resources and unlimited powers. All society, anyhow, had been
under the control of “security detachments”. The leadership of
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the SS reported directly to Hitler. In the historiography of Nazism
there is a widespread definition of the role of the SS in Germany as
that of a state in the state.

The judicial system in Nazi Germany was in full
subordination to the party and political police. However, the total
degree of control over the judges did not succeed in Nazi. That was
mainly due to the commitment of the German lawyers to the idea of
Rechtsstaat (legal state).

Mass terror was an integral part of the Nazi policy, total
supervision. In Germany itself, the SS operated secretly, and many
Germans were unaware of the scale of criminal cases. After the
defeat of Nazism, when the actions of the Nazi organization
became known, the latter turned to a symbol of unprecedented in
the history, horrific crimes against humanity in the eyes of the
world community. Nazism stated human qualities, attitudes,
abilities and behavior depended totally on the racial type.

The repressive apparatus concerned not only the Jews but
also the Gypsies, following the logic of Adolf Hitler and the party
they were subject to complete destruction as inferior peoples. The
persecution was also against the Communists, the homosexuals, the
various religious associations, the Adventists, and the Masons. We
must not forget many millions of deaths caused not only at the war
battlefields but also to the civilian population of many countries
occupied by the fascists.

Conclusion. During twelve years of Hitler’s rule, most of
the democratic and civil liberties were destroyed in Germany, and
the activities of all but the ruling parties were forcibly curtailed. To
eliminate resistance, the Nazis created a huge system of punitive
bodies to fight against the political opponents of the Nazi power.
Those organizations had virtually unlimited rights. An important
characteristic of the German punitive bodies during that period was
the racial orientation of their repressions. A large number of people
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of the Jewish, Slavic, and Gypsy nationality were destroyed during
the Second World War.

National socialism was characterized by the fact that there
was no system in it. In the Third Reich, there was a constant
change in the centers of power among the officials and rivalry
among the leaders. The lack of authority among state institutions
could be considered as a means of supporting the unity of the
Fuhrer, and the competence of one or another action was not
considered as the fulfillment of orders given by various authorities,
but only as the fulfillment of Hitler's will. However, the totalitarian
character of the state did not mean its obligatory effectiveness, and
the totality itself turned out to be a fiction.

Hitler believed that the state bureaucracy would be
completely inappropriate and ineffective, and therefore paid much
attention to such non-traditional organizations as the SS, the SD,
the Gestapo and others. Germany became a state of arbitrary police
regulations, and the supreme law was the order of the Fuhrer.

The judicial system in Nazi Germany was in full
subordination of the party and political police. However, the total
degree of control over the judges did not succeed in Nazi, which
was mainly due to the commitment of German lawyers to the idea
of Rechtsstaat (legal state). Mass terror was an integral part of the
Nazi policy. In Germany itself, the SS operated secretly, and many
Germans were unaware of the scale of its criminal cases. After the
defeat of Nazism, when the actions of the Nazi organization came
out, it rightly became in the eyes of the world community a symbol
of unprecedented in the history of horrific crimes against humanity.
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The article deals with the most commonly used ensuring of
the fulfillment in obligation: a security and a guaranty. Attention is
paid to the general provisions of securities and guaranties, which
are enshrined in the legislation of Ukraine, their main features, as
well as rights and obligations of the debtor and creditor.

Key words: obligations, security, guaranty, means of
ensuring the fulfillment of obligations, deptor, guarantor, creditor.

Problem statement. The institute of security and guaranty
is now one of the most important in the field of lending, since
without it it would be impossible to use, for example, a pledge to
the debtor who has no property, etc. So, creditors can secure their
interests, even if the debtor has no ability to fulfill his obligations.

Recent research and publications. Pursuant to the law, a
security is a contract in which the guarantor entrusts the debtor for
the performance of his/her duty, and the guaranty is an official act
where a bank or another financial institution or an insurance
organization guarantees the creditor the performance of the debtor's
duty. Thus, it is necessary to research how the security and
guaranty inatitute works, what advantages and disadvantages it has
and how these types of contracts are beneficial. These problems are
covered in scientific works by A.B. Grinyak, A.R. Chanisheva,
O.V. Dzera and others [4-6] who have investigated the place
security and guaranty occupy in the civil law, how they enforce
credit agreements, mortgages, etc.
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The goal of the research is to understand how security and
guaranty influence the system of lending. Accordingly, the
following tasks are fulfilled: to analyze the laws of Ukraine and
international treaties in order to understand how this institute works
today; to define the place security and guaranty occupy in the
system of civil law. The object of the research is the institute of
security and guaranty. The subject of the research is how security
and guaranty can enforce obligations in different types of contracts.

Presentation of the main material. The concept and
characteristics of the security relationship. In order to begin the
description of the security relationship (ensuring the fulfillment of
obligations), it is worth noting what an obligation is. According to
the Civil Code of Ukraine [1], the provision on obligations is
enshrined in Art. 509: it is a legal relationship in which one party
(the debtor) is obliged to perform in favor of the other party
(creditor) a certain action (transfer property, perform work, provide
a service, pay money, etc.) or refrain from committing a certain
action (negative obligation), while the creditor has the right to
demand from the debtor to perform his/her duty. The signs of
obligation are as follows: the debtor has a certain obligation,
characterized by action or inaction; the creditor may require the
debtor to fulfill the obligation imposed on him; the subject of the
obligation includes actions of property and non-property nature.

Turning to the topic of ensuring the fulfillment of
obligations, it is worth noting a definition. Means of securing the
fulfillment of obligations are additional precautionary measures of
a special nature and allow to achieve execution regardless of
whether the creditor has suffered damages and whether the debtor
has property that can be enforced under enforcement documents.
Among these means are the following ones: 1) to warn a potential
person who may violate the terms of the obligation of such
consequences that may adversely affect the debtor and occur in
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case of non-performance or improper performance of the contract;
2) to create a mechanism that will allow in case of the debtor’s not
fulfilling the obligations to satisfy their interests; 3) to avoid
negative consequences that may occur to the creditor in case of
default [4].

According to the norms of Art. 547 of the Civil Code of
Ukraine, transactions to ensure the fulfillment of obligations must
be made in writing, non-compliance with this requirement entails
the invalidity of the transaction. In fact, it can be fixed either in the
obligation to which it is directed, or by an additional agreement
between the parties. At the same time, some of them must not only
be in writing, but also notarized, and in some situations, state
registered.

It is necessary to dwell on the general conditions for all
means of ensuring the fulfillment of obligations provided for in
Article 548 of the Civil Code of Ukraine: 1) fulfillment of the
obligation (main obligation) is provided if it is established by the
contract or the law; 2) an invalid obligation is not subject to
security; 3) the invalidity of the transaction to ensure the fulfillment
of the obligation does not cause the invalidity of the main
obligation.

Security is a type of ensuring of the fulfillment of
obligations. Turning to the topic of security, it is worth focusing on
the definition. A security is the guarantor’s obligation to the
creditor to be liable for the debtor’s breach of obligations. The
guarantee arises on the basis of the security agreement. It can be
concluded between two or three parties, but the last option will be
the most advantageous, as it allows you to fully consolidate the
rights and obligations of each party. Some scientists believe that
the definition given in Article 553 of the Civil Code is not entirely
correct due to some logical contradictions. For example,
Karasava O.P. notes that the phrase " security is guaranteed" does
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not reveal the essence of the security, which is the obligation of the
security to be liable for the obligations of the debtor in the main
obligation in case of violation [3]. As an example we can take
Article 2011 of the French Civil Code, which states that someone
who becomes a guarantor of an obligation assumes responsibility to
the creditor for the performance of this obligation by the debtor if
he/she fails to do it himself/herself [2].

There is an opinion in the scientific literature that the
obligation, which is ensured by the security, where the guarantor
must fulfill in case of the breach by the debtor, is a monetary
obligation, because the payment of the principal debt is the subject
of a monetary obligation and not any other obligation. In general,
this opinion is quite common, but this does not mean that the
security cannot ensure the fulfillment of other obligations, such as,
for example, the implementation of certain actions in favor of the
creditor. Thus, the contract is created only in writing. In case of
non-compliance, it is considered insignificant. This provision
applies to all types of security for the fulfillment of obligations and
is enshrined in Art. 547 of the Civil Code of Ukraine. The debtor
and the guarantor are jointly and severally liable in case of
violation obligations (Part 1 of Article 554 of the Civil Code of
Ukraine).

General grounds for termination of the obligation are
provided in Chapter 50 of the Civil Code of Ukraine. In addition,
Art. 559 provides additional grounds for termination:
1) termination at the end of the security obligation; 2) termination
of the guarantee occurs when after the due date, when it is
necessary to fulfill the obligation, the creditor refuses to accept the
appropriate  performance, which was proposed by the
debtor/guarantor; 3) the guarantee is terminated in case the debt has
been transferred to another person; 4) termination upon expiration
of the guarantee, which is established by the contract.
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Guaranty is the second type of ensuring of the fulfillment of
obligations. The definition of guaranty is enshrined in Art. 560 of
the Civil Code of Ukraine, which states: the bank, other financial
institution, insurance company (guarantor) guarantees to the
creditor (beneficiary) the debtor (principal) of its obligation.
K.Y. Molodyko defined this concept more broadly: the guarantee is
a way to ensure the fulfillment of obligations, according to which
the guarantor, on the basis of a unilateral transaction made in
writing, is obliged to pay a specified monetary reward to the
beneficiary. The guaranty is not a contract, but a unilateral
transaction [3].

In Art. 568 of the Civil Code of Ukraine the following
grounds for termination of the guaranty are stated: 1) payment to
the creditor of the amount for which the guaranty was issued;
2) expiration of the term for which the guaranty was issued;
3) avoiding by the creditor the rights granted to him by returning
the guaranty to the guarantor or by submitting a written application.

In conclusion, it should be noted that the security and
guaranty are very important within the means of ensuring the
fulfillment of obligations, as they are most effective due to the fact
that a third party — guarantor — is involved. Because of this, there is
an ability of fully protect the interests of the parties.
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THE UKRAINIAN LANGUAGE AS THE NATION’S
GENETIC CODE AND THE SYMBOL OF STATEHOOD
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The article analyses the historical and legal aspects of
consolidating the status of the Ukrainian language as the state
language. The focus is on the fact that the Ukrainian language is
an identification tool, the nation's genetic code that distinguishes
Ukrainians from others. Attention is drawn to the importance of
consolidating the Ukrainian language as the state language in
regulations and their role in forming a conscious nation. Coverage
of the Ukrainian language functioning as the state language in
scientific works contributes to understanding the value of the
Ukrainian language for the nation and its future. The sole state
language in Ukraine contributes to the country’s independence,
unity and security. Thus, the Ukrainian language needs legislative
immunity.

Key words: the Ukrainian language, nation code, state
symbol, status of the Ukrainian language as a state language,
language situation in Ukraine.
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Nations do not die from a heart attack.
Firstly, they lose their language.
Lina Kostenko

Problem statement. It is important to analyse historical and
legal aspects of confrontation between adherents and adversaries
regarding the recognition of one state language — Ukrainian in
Ukraine. Also, it is necessary to clarify the question of fundamentality
of the Ukrainian language for the nation and the state.

Recent research and publications. The question of the
status of the Ukrainian language as the state language was partially
reflected in the researches of O. Tkachenko, O. Grinov,
A. Zagnitko, B. Azhnyuk, N. Gotko, I. Lopushinsky, Y. Radevich-
Vinnytsky, S. Pavlyuk, V. lvanyshyn, O. Potebni, P. Kononenko
and others. The issue of the Ukrainian language does not subside
from year to year, so this issue is important and relevant to the
coverage in scientific works.

The purpose of the article. The purpose is to analyze the
status of the Ukrainian language as the state language since the
independence of Ukraine and its symbolism for the construction of
the united state and the formation of a conscious nation. The task of
the article is to draw the attention of Ukrainians to the importance
of Ukrainian language functioning as the state language and its
significant value for the unification of society, a means of
strengthening the state unity and identity of the Ukrainian nation.

Presentation of the main material. For centuries, Ukraine
has been fighting for its independence, upholding its customs,
traditions, culture and language, as one of the determining factors
of state formation and cultural identity of the Ukrainian nation.

The question of the Ukrainian language has always been
raised in the works of poets, writers, artists, politicians, lawyers,
and the Ukrainian intelligentsia in general. Unfortunately, the tragic
fate of Ukraine caused the invaders to exterminate the Ukrainian
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elite and carry out Russification, Polonization, Madarization, etc.
These factors deliberately contributed to the extermination of
everything that was Ukrainian, in particular, causing the extrusion
of the Ukrainian language at different times. In the 14th century,
Galicia was ruled by Poland, while Volyn, Eastern Podillya and
Kyiv region were under the Grand Duchy of Lithuania at that time,
later the Ukrainian lands were divided by the Russian and Austro-
Hungarian empires among themselves, and then Ukraine was part
of the USSR. Taking into account the historical past, namely the
period of Russians' resettlement to Ukrainian lands and the
expulsion of Ukrainians to Siberia, Stalin's repression, famine,
"shot revival" (posctpimsue Bigpomkenns), Solovki — UKrainian
has passed through the thorns of the Soviet totalitarian system. The
invaders tried their best to subjugate the population of Ukraine, to
dominate the Ukrainian lands and to assimilate Ukrainians with the
Russian people, so that the Ukrainians did not claim self-
determination and creation of their own state. At that time, the
Ukrainians stood, did not succumb to lordship, tsarist, Soviet
oppression, and finally, Ukraine was proclaimed an independent
state in 1991. Since then, the state has tried to legally consolidate
the status of the Ukrainian language.

The first steps to officially recognize Ukrainian as the state
language were made in 1989. At that time, the issue of recognition
of the Ukrainian language as the state language of the Ukrainian
SSR was raised by cultural figures, including writers at meetings,
plenary meetings and congresses of the Union of Writers of
Ukraine. The Law "On Languages in the Ukrainian SSR" was
adopted by the Supreme Soviet of the USSR on October 28, 1989,
and although it recognized Ukrainian as a state language, it
provided ample opportunities for other languages. Undoubtedly,
this law became a huge achievement of national - democratic forces
of the time. However, it cemented the significant importance of the
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Russian language. For example, state officials and local self-
government officials must be fluent in both Ukrainian and Russian,
the acts of the highest authorities should be published in both
languages and education in general schools was required in two
languages.

The second step of legal consolidation was on July 16,
1990. It was the adoption of the Declaration on State Sovereignty
of Ukraine, where in section 8 "Cultural Development™ was stated
that "the Ukrainian SSR provides for the national and cultural
revival of the Ukrainian people, their historical consciousness and
traditions, national and ethnographic features, functioning of the
Ukrainian language in all spheres of public life. The Ukrainian SSR
expresses its concern for meeting the national-cultural, spiritual and
linguistic needs of Ukrainians living outside the Republic” [3].

The third stage was the Declaration of Independence of
Ukraine of August 24, 1991, which “continued the millennial
tradition of state formation in Ukraine™ [4].

The fourth stage, which became extremely important for the
formation of the Ukrainian state-making, was the adoption of the
Fundamental Law of the State - the Constitution of Ukraine of June
28, 1996. Article 10 stated that “the official language in Ukraine is
Ukrainian. The state ensures the comprehensive development and
functioning of the Ukrainian language in all spheres of public life
throughout Ukraine”[5]. This article also stated that "the use of
languages in Ukraine is guaranteed by the Constitution of Ukraine
and is determined by law" [5]. But since the declaration of
Ukrainian independence, the language issue has continued to be
governed by the 1989 Law “On Languages in the Ukrainian SSR”
and no new law has been envisaged in the near future.

The fifth stage, which from a legal point of view settled the
question of the use of the Ukrainian language as a state language,
was the decision of the Constitutional Court of Ukraine in the case
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"On the constitutional submissions of 51 people's deputies of
Ukraine on the official interpretation of the provisions of Article 10
of the Constitution of Ukraine on the use of the state language by
state authorities and local self-government bodies and its use in
educational process in Ukrainian educational institutions (the case
of the use of the Ukrainian language)” in 1999. Namely, it was
explained that “the state (official) language means the language to
which the state is given the legal status of a mandatory means of
communication in public spheres of public life. The Constitution of
Ukraine gives the status of the state language to the Ukrainian
language (Article 10, paragraph 1). This is fully in line with the
state-building role of the Ukrainian nation, as stated in the
preamble to the Constitution of Ukraine, the nation that historically
resides on the territory of Ukraine, constitutes the absolute majority
of its population and gave its official name to the state.

The provisions of Article 10 of the Constitution of Ukraine,
according to which "the state language in Ukraine is Ukrainian”,
should be understood so that the Ukrainian language as a state
language is an obligatory means of communication throughout the
territory of Ukraine when exercising powers by state authorities
and local self-government bodies (language of acts, work, record
keeping, documentation, etc.), as well as in other public spheres of
public life that are defined by law (part five of Article 10 of the
Constitution of Ukraine).

In addition to the state language, Russian and other
languages of national minorities may be used in the exercise of
their powers by local executive bodies, bodies of the Autonomous
Republic of the Crimea and local self-government bodies within
the limits and in the order determined by the laws of Ukraine[7].
For a long time, just the interpretation of the Constitutional Court
of Ukraine on the status of the Ukrainian language as the state

162



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

language served as a benchmark for the proper understanding of the
concept of "state language in Ukraine".

The next stage of the legal regulation of the issue under the
study was the Law of Ukraine "On the Principles of State Language
Policy" of July 3, 2012, the so-called "Kivalov-Kolesnichenko
Law", which was declared unconstitutional on February 28, 2018.
The Kivalov-Kolesnichenko Law provided for the establishment of
official use of regional languages in the work of local state
authorities, provided that at least 10 percent of native speakers
reside in the territories covered by the authorities of these bodies.
Provisions of this nature in the law posed an extreme threat to the
identification of the Ukrainian language in the society. This could
have had irreversible consequences, such as forgetting the
Ukrainian language, Russification, and the seizure of the country,
since it created conditions for the dominance of Russian over
Ukrainian and, consequently, the destruction of statehood. The
Constitutional Court of Ukraine in its decision stated that the law
was adopted in violation of procedural order, namely it was
adopted in the absence of a comparative table for the second
reading, the committee's opinion, without giving the full name and
number, it was not discussed in the second reading, the deputies
were not in their seats during voting, the speakers were blocked,
and the voting was not fair [9]. It is obvious that this law was
adopted at the request of a separate group of parliamentarians and
did not express the will of the Ukrainian people.

The issue of the Ukrainian language in an independent
Ukraine is a painful one, always having to compete with the
officials and supporters of the “Russian world” in order to win the
priority position in the society. The fact that no one has forbidden
or is forbidding the Russian-speaking part of the Ukrainian
population to speak the language that they are comfortable with,
means that it does not prevail in the sphere of public life. We live

163



TESOL-URraine Research Academy

in Ukraine, it is an independent state and we have our Ukrainian
language, which at the legislative level should have the status of the
state and in the minds of Ukrainians to take root as the state
language.

As in any civilized state, the language is “an instrument for
uniting the society, the means of strengthening the state unity and
territorial integrity of the country, its independent statehood and
national security” [10]. The Ukrainian language should be
appreciated, honored by the Ukrainians. The citizens of Ukraine
must have an opportunity to own and use freely and unhindered
their language. The fact that at the legislative level it will have the
status of the state and will prevail in the sphere of public life, will
help to dispel the misconception that the Ukrainian language is not
authoritative or is not respected among the elite of the society.
Unfortunately, some Ukrainians still have such thoughts. Some of
them think that it is not prestigious to speak Ukrainian, so they
switch to Russian. These actions explain the fact that Russian
prevails among the "upper" sections of society, where young and
ambitious aspire to reach. It is sad that this is happening even after
the 2014 Dignity Revolution. It is difficult to say how long it will
take for the Ukrainians on the subconscious level to choose a
language to speak, because consciousness does not change
instantly. In order for the Ukrainian language to occupy the leading
positions, it is necessary to develop programs, institutions at the
state level that will promote the development and functioning of the
state language. First of all, it must come from family, kindergarten,
school, after-school centers, university, work, etc., so that people
will be surrounded by Ukrainian since early age. If at every stage
of life a Ukrainian is accompanied with the Ukrainian language,
then there will be no mistaken thoughts in this country to switch to
a different language. At the present stage of state-building
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processes, it is not an easy task to increase the prestige of the
Ukrainian language.

Another important milestone in Ukrainian state-making was
April 25, 2019, on the 28th year of independence, the Verkhovna
Rada of Ukraine adopted the Law of Ukraine “On Ensuring the
Functioning of the Ukrainian Language as the State Language”.

Article 1 of the Law of Ukraine “On ensuring the
functioning of the Ukrainian language as the state language” of
April 25, 2019 proclaims that “the only official (official) language
in Ukraine is Ukrainian. The status of the Ukrainian language as
the sole state language is conditioned by state-building self-
determination of the Ukrainian nation. The state status of the
Ukrainian language is an integral element of the constitutional
order of Ukraine as a unitary state. The Ukrainian language, as the
only state language, serves as the language of interethnic
communication, is a guarantee of human rights protection for every
Ukrainian citizen regardless of their ethnic origin, and is a factor of
unity and national security of Ukraine” [10].

A lot of discussions took place before, but it has not
subsided after the enactment of this law. These were caused by the
Russian-speaking population and other national minorities in
Ukraine who thought that their rights would be limited. In my
opinion, no one's rights are restricted by this law. The law was
adopted at the request and implementation of the Constitution
about the state language in Ukraine it is one of the basic vectors for
the use of the Ukrainian language in the public sector and in local
self-government, the municipal sector and enterprises of all forms
of ownership, public and other organizations, in education and
science, medicine, in the service, energy and industry sector,
cinema and theaters, the media and on websites, the activities of the
military and law enforcement agencies. Foreign languages and
languages of national minorities are used freely in private
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communication, religious ceremonies, the premises of foreign
language learning, cultural life of national minorities, in the work
of border guards, law enforcement, doctors and other professions
who deal with people who do not know Ukrainian, etc.

Finally, the Ukrainian language, as the symbol of statehood,
is specified in a separate legal act. Together with the coat of arms,
flag and anthem of Ukraine, language is an integral feature of an
independent state. This landmark event has recently taken place
and we want to believe that the change of political forces will not
cause harm to this law, but will contribute to its implementation.

Conclusion. Taking into account all the factors, we may
reach the conclusion that the Ukrainian language is extremely
important for our country. It is the identification tool, the nation's
genetic code that sets us apart from others. We want to believe that
national self-consciousness of citizens will awaken and it will be
concluded that without the possession of such wealth as the
language, we have every chance to become an obscure crowd, a
mass of people who live on the common territory, but not united by
one language. Consolidation at the legislative level of the
Ukrainian language as a state language is an undeniable
requirement for an independent state and its acquisition is
enshrined in the Constitution of Ukraine and specified in the laws.
The consolidation of the status of the Ukrainian language as a state
language is an important factor in the state-making processes of
Ukraine, which contributes to self-awareness of Ukrainians of their
identity, symbolism and centuries-old tradition.

References
1. Txagenko O.b. YkpaiHchka MOBa sIK JIepKaBHA y TPYAHOIIAX 11 CTAHOBJICHHS.

2010. Ne 6. C. 3-10. [Enextpommmii pecypc]. — Pexum mocrymy :
http://nbuv.gov.ua/UIRN/MoZn_2010 _6_2

166



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

. Muporens H. IIpobGmemu OGopoTsbOm 3a YKpalHCBKY IepkaBy B TBOpUiil
cnamuuHi Onenn Tenirun. ETHiuHa ictopis HapomiB €Bponw, Bumyck Ne7.
Kuis. C. 35-39

. Hexknapauis mpo nepkaBHuil cyBepeniter Ne 55-XII  Big 16.07.1990.
[Enextponnuit pecypc]. — Pexum gmoctymy : https://zakon.rada.gov.ua/
laws/show/55-12

. IIpo mporomnomenns nHesanexHocti Ykpainu: [loctanoBa BepxoBuoi Paan
VYkpaincekoi PCP Ne 1427-XI1I Big 24.08.1991. [Enekrponnmii pecypc]. —
Pexxum moctymy : https://zakon.rada.gov.ua/laws/show/1427-12

. Koncturynist Ykpainu Big 28.06.1996. [Enextponnuii pecypc]. — Pexum
nocrymy : https://zakon.rada.gov.ua/laws/show/254

. IIpo moBu B Ykpaincekiii PCP: 3akon Ykpaiaun Ne 8312-11 Bix 28.10.1989.
[Enmextponnuit pecypc]. — Pexum moctymy : https://zakon.rada.gov.ua/
laws/show/8312-11

. Pimenns Koncrutynifinoro Cyny Ykpainu y chpaBi 3a KOHCTUTYLiHHUM
nojaHHsM 51 HaponHoro nemyrata YKpaiHM npo odiuiliHe TiIyMadeHHs
nonoxkedb cr. 10 KoHcruTynii VkpalHM 1010 3aCTOCYBaHHS JAEpiKaBHOL
MOBH OpraHaMH Jep>KaBHOI BJIaJH, OpraHaMH MiCLIEBOI'O CAMOBPSAyBaHHS Ta
BUKOPHCTaHHSI ii Y HABUAJIILHOMY IPOIIECi B HABYAIIBHUX 3aKiajiaXx Y KpaiHu:
npuitaaTo 14.12.1999 p. Ne 10-pn/99 [Enextponnuii pecypc]. — Pexum
nocrymy : https://zakon.rada.gov.ua/laws/show/v010p710-99

. Ipo 3acamu nepxaBHOi MOBHOI momiTuku: 3akoH Ykpaiuu Bix 03.07.2012.
[Emextponnuit  pecypc]. — Pexumm mocrymy :  https://zakon.rada.
gov.ua/laws/show/5029-17

. Pimrennss Koucrurymiiinoro Cyny YkpaiHu y chpaBi 3a KOHCTUTYIIHHUM
nofaHHs M 57 HApOAHMX JeNyTaTiB  YKpaiHM MIONO  BIAMOBIAHOCTI
Koncturymii Ykpainu (koHcrurymiiiHocti) 3akony Ykpainu "Ilpo 3acamm
JepkaBHOI MOBHOI monithku": npuitHsito 28.02.2018 Ne 2-p/2018
[Enextponnuii pecypc]. — Pexum nmocrymy : https://zakon.rada.gov.ua/
laws/show/v002p710-18

10.TIpo 3a0e3nedyeHHs (GYHKI[IOHYBAHHS YKpaiHCbKOI MOBH SK JEPXKaBHOI:

3akon Ykpainu Big 25.04.2019. [Enexrponnmnii pecypc]. — Pexwum goctymy :
https://zakon.rada.gov.ua/laws/show/2704-19

167



TESOL-URraine Research Academy

VIIK: [340.12:94](477)°1918/1920”
YHP Y NEPIOJ JMPEKTOPII (1918 — 1920)

Hazap llemeuxo, ctya. 1 kypcy ropuu. ¢-Ty
KoHcynbTaHT 3 akaieMigyHO1/ FOPUIMIHOI aHTTIHCHKOT MOBH:
AJL. ApuumeBcbKa, Kano. (iloa. HayK, 00YeHm
JIsBiBCHKUI HalllOHANBHUI yHiBepcHTET iMeH1 [Bana dpanka

s cmamms poskpusac icmopuyHuil WIAX YKPAiHCbKOL
oeparcasnocmi. Pozensanymo npoyecu depicasomeopenns 8 Ykpaini
8 DI3HI ICMOpUYHI enoxu, iXHi XapakmepHi e1acmueocmi, sKi cJio
8paxosysamu Ha Cy4acHomy emani. YKpaincoka OepxcasHicmo
icnyeana 3 1919 6 ymoeax  momanvHOi  NOAIMUYHOL
necmaobinbnocmi. Ilpoananizoeano o6pany Jupexmopieto ninio
KOMApOMICY MINC JI8OCOYLANICMUYHUMY MAd  NOMIPDKOGAHUMU
CUNAMU.

Knrouoei cnosa: oOepircasomeopenHs, enoxu, pe3ontoyis,
YHP, /lupexmopis.

THE UKRAINIAN PEOPLE'S REPUBLIC
IN THE DIRECTORY PERIOD (1918 — 1920)

Nazar Shemechko, First-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

This article reveals the historical path of Ukrainian
statehood in different historical epochs; it analyzes characteristic
features that should be taken into account at the present stage.
Ukrainian statehood existed since 1919 in conditions of total
political instability. The line of compromise chosen by the
Directory between the left-wing socialist and moderate forces is
discussed.
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Problem statement. In the difficult conditions of today, the
question of using the historical experience of Ukrainian state-
making becomes relevant. First of all, it concerns the times of the
Ukrainian revolution, during which numerous attempts were made
to develop national power. Perhaps the most significant in this
regard was the period of tenure of the UPR Directory or the Second
UNR. By that time, the most influential Ukrainian political forces
had already gained experience in the struggle for power, which was
characterized by both unconditional achievements and some
shortcomings and miscalculations. Therefore, the Ukrainian leaders
at that time had an additional opportunity to reconcile their own
political positions and use them in the cause of state formation.

Recent research and publications. The Ukrainian
statehood of the times of the UNR Directory (1919-1920) remains
the least studied period in the history of Ukraine in 1917-1921. One
of the reasons for this is the lack of the investigation of the material
due to a number of objective and subjective circumstances. The
political issues of the UPR Directory period deserve further thorough
study. This period is devoted to the scientific works of such scholars
as: V. Golubok, Y. Dashkevich, M. Hetmanchuk, L. Deshchynsky,
V. Verstyuk, L. Zashkilnyak, O. Karpenko, V. Kondratyuk,
S. Lytvyn, M. Lytvyn, S. Makarchuk, O. Pavlyshyn, S. Pavlyuk,
I. Patera, O. Rerent, O. Rublev and others. However, many issues
need further study on the problems of formation, the UNR directory.
In addition to the works of modern historians, the research of
V. Kuchabsky, T. Lyakhovich, I. Mazepa, I. Nagaevsky, V. Petriv,
V. Prokhoda, M. Stakhiv, P. Fedenko, M. Khristyuk, L. Shankovsky,
O. Yurchenko were also used.
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The purpose of the article. The main purpose of the study
is to review historical sources and their general characteristics. The
goal is accomplished by solving the following tasks: 1) to consider
the conceptual basis of the development of the UNR directory;
2) to study the state-building process in the UPR of the day of the
Directory; 3) determine the activity of the UNR Directory on the
creation of constitutional and legal foundations of Ukrainian
statehood; 4) analyse the internal policy of the UPR Directory.

Presentation of the main material. The historical path of
Ukrainian statehood is extremely complicated and thorny. State
formation in Ukraine has centuries-old roots and continues to this
day. However, in different historical epochs it had characteristic
features that should be considered at the present stage. The days of
the Ukrainian national-democratic revolution of 1918-1920 were a
turning point in national history. After a long break, the desire of
the Ukrainian people to create their own state was realized. After
the Directory came to power, the UPR was restored and the next
stage of Ukrainian state-building and its constitutional design
began.

Ukrainian statehood has existed since 1919 in the
conditions of total political instability. The absence of the
Directory, when it was headed by the UNR, a clear vision of the
prospects for the development of a corresponding political agenda
became the catalyst for the political struggle that continued within
the national camp. The line chosen by the Directory was a
compromise between left-wing socialist and moderate forces that
did not work under political conditions of that time. The transfer of
political strife to the sphere of public life was the reason for the
frequent change of the executive power. The UNR underwent four
changes in government, each with a different composition and
political agenda. The national course of the UNR fluctuated
according to the intensification of a political group.

170



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

National democracy was not able to rally around a common
goal — to build a Ukrainian independent state. In the aftermath of a
tense military campaign, the fierce search for new allies in the fight
against white and red Russia made politicians forget about party
disputes for a while.

The achievements of the legislative activity of the study
period include the attempt to codify the legislation of 1917-1920, in
force at the time of the Directory. Work in this direction was
carried out in two stages, the first of which was completed,
resulting in the preparation of the "Complete Law of Ukrainian
States”. The implementation of the second stage of the scholars
started, but, unfortunately, did not finish.

Changes in the authorities of the Directory led to
corresponding changes in the legislative process. The absence of a
balanced mechanism for the distribution of powers among the
members of the Directory led to the concentration of all power in
the hands of S. Petliura, and therefore the legislative process also
approached the authoritarian one. At both the doctrinal and
practical levels, legislative technology in its modern sense as a
system of rules for the presentation of regulatory material in the
drafting legislative acts in all the studied state entities was at the
initial level of formation and was not systematically studied by
regulating urgent issues of the current (specific) moment.

However, the aforementioned normative acts did not
become a full-fledged source of the right of the "second™ UNR, the
legal basis of its government, though they testified to the intentions
and attempts of the Ukrainian statesmen and politicians to limit S.
Petliura's sole power, to clearly define the powers of the Council of
People's Ministers, to make the government viable.

Conclusion. Therefore, when evaluating the state-building
program of the Directory Day as a whole, it is necessary to note its
inconsistency and lack of a clear program of the legal reform. In
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the times of the Directory, as a result of the lack of unity of
Ukrainian forces in state-building, a parliamentary-type republic
acquired the presidential image. The idea of creation of a Ukrainian
independent, legal, democratic parliamentary republic of Western
European model was forever imprinted in the history of political
thought of that period.
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In this article such topic as labour contract as a basis of
appearance of labour relations is discussed . Particular attention is
paid to the concept of labour contract as a legal fact and the
content of the labour contract.

Key words: labour contract, labour legal relations, legal
facts, content of labour contract.

Problem statement. The main means of realizing the right
to work is the labour contract, which occupies a special place in the
labour law, because on the basis of the employment contract labour
legal relations between the employee and the employer arise, which
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inevitably causes the inclusion of these entities in the system of
relations governed by labour law.

Labour relations are relationships that are based on an
agreement between an employee and an employer to perform an
employee's work for a fee, the need to subordinate the employee to
the rules of the internal labour regulations of the enterprise, the
labour collective in providing the employer with the working
conditions stipulated by labour law.

Work is the basis for the creation of all public goods,
financial and political processes. It is through work person has the
ability to express and realize themselves as individuals.

Recent research and publications. In Ukraine, the issue of
adopting a new labour code, which has been developing and
debating for a long time, is still relevant, and therefore the concept
of a labour contract requires detailed theoretical analysis and
further elaboration in the legislation. Defining the legislative
concept of labour contract is not perfect, which increases the
possibility of illegal labour contracts in the shadow economy.

In the legal literature, issues related to the application of the
labour contract and the emergence of labour relations are devoted
to the research of V.A. Andronova, N.B. Bolotina,
S.V. Vishnevetskaya, O. Hevel, P.D. Pylypenko, V.l. Prokopenko,
S. Silchenko, V.M. Sloma.

The purpose f this article is to analyze the labour contract
as the immediate basis of the appearance of labour legal relations.

Presentation of the main material. The Constitution of
Ukraine proclaimed a person, his rights and freedoms the highest
social value. One of the basic laws guaranteed is the right to work.
Thus, according to the Constitution of Ukraine, everyone has the
right to work, which includes the opportunity to earn a living by
work, which he freely selects or freely agrees to. The Constitution
of Ukraine is formulated on the basis of Article 23 of the Universal
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Declaration of Human Rights, which states that everyone has the
right to work, to free choice of work, to equal pay, to just and
favorable conditions of work and to protection against
unemployment [1]. Accordingly, only the employee himself has the
exclusive right to dispose of his ability to productive and creative
work.

The human right to work is realized through the conclusion
of labour contract, which manifests the principle of freedom of
work. In the process of exercising this right, a relationship arises
between two entities - the employee and the employer, and, as a
rule, the labour contract is the basis for their emergence.

The labour contract is the central legal institute of labour
law. Thanks to the labour contract, a person exercises the right to
work, which is guaranteed by the Constitution of Ukraine. Its
importance also lies in the fact that the emergence and then the
existence of labour legal relationships, which are the core of the
subject matter of labour law, are related to the conclusion between
the employee and the employer of the labour contract.

The Labour Code of Ukraine defines the labour contract as
an agreement between an employee and an employer, under which
the employee undertakes to perform the work specified in this
agreement, subject to internal labour regulations, and the employer
agrees to pay the employee wages and provide the necessary wages
and wages performance of work provided by labour law, collective
agreement and agreement of the parties.

Therefore, from the above statement, we can distinguish the
main features of the labour contract, which characterize it as a legal
phenomenon: the existence of an agreement based on the free will
of the employee and the employer regarding the terms of the labour
contract; the obligation of the employee to personally perform the
work specified in the labour contract; the obligation of the
employee to obey in the course of work the rules of internal
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employment; the obligation of the employer to pay the employee
wages; it is the duty of the employer to provide the working
conditions necessary for the employee to perform the work
provided for by the labour law, the collective agreement and the
labour contract.

The labour contract, as the central institute of the industry,
is perhaps the most researched category in the science of labour
law, but it continues to attract the attention of scientists, both
because of its importance for regulating labour relations and in
view of changes occurring in public life. The labour contract
belongs to a group of legal acts, as it is concluded as a result of the
legitimate willful actions of its parties. It is considered concluded
from the moment of reaching agreement between the parties to the
agreement on all material terms.

In all areas of law and industry legal sciences, there are
basic constructions that determine the branch independence of
these legal entities. For labour law, it is the labour contract. After
all, it is the labour contract as the basic branch of theoretical
construction that unites and connects all structural subdivisions of
labour law (working time and rest time, labour protection wages,
etc.).

First of all, legal facts are specific circumstances of life,
with the presence and / or absence of which rules of law attribute
the origin, change or termination of legal relations. Legal facts are
best demonstrated by their industry affiliation. Law-generating
legal facts in labour law are those phenomena of objective reality
with which the existence of labour law relates to the emergence of
labour and closely related legal relations. Therefore, the legal facts
that serve as the basis for the emergence of the labour relationships
concluded in accordance with the law are the positive actions of
their participants. After all, the implementation of the Ilabour
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contract always contributes to the creation of new products,
meeting the needs of citizens, ensuring their well-being.

Among the legal facts that give rise to labour legal relations
are the labour contract, contract, appointment, election to the post,
replacement of the post by competition, recruitment of young
specialists and others. The labour contract is a single contract in the
whole system of branches of law, when one entity falls under the
authority of another due to the conclusion of the contract [4, p.
273]. Accordingly, as long as the labour contract between the
parties is not concluded, the labour legal relationship that is the
subject of labour law regulation is absent.

Therefore, the labour contract is an unquestionably legal
fact that gives rise to the labour legal relationship. It should be
noted that in the science of labour law, the labour contract is
considered not only as a legal fact, but also as a form of realization
by citizens of the right to work and as an institution of labour law,
which integrates the rules governing the hiring, transfer and
dismissal. Determination of its content is important when
concluding the labour contract. In labour law theory, it is generally
accepted to divide the terms of the labour contract into two types:
necessary and optional.

Necessary are those conditions that determine the legal
nature of the contract as labour. Therefore, the necessary conditions
are essential features, features of the labour contract, and that’s
why the parties must necessarily agree on each of them and fix
them in the contract. Necessary conditions include:

Work function. The work function is perhaps of the greatest
importance in the system of labour legal relationships, as it is a
kind of core around which all other elements of labour relations are
brought together. It is the central condition of the labour contract.
The specified function is not any individually defined job, but a set
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of labour operations that combine a specialty, qualification or
position.

Work place. There is no definition of the term "place of
work" in the legislation. The place of work is usually determined
by the location of the enterprise as a party to the labour contract.

The term of the labour contract. The term of the labour
contract is set by agreement of the parties. There are no minimum
or maximum time limits in the legislation. The term of the labour
contract must be specified in the employment order, with which the
employee must be informed on the receipt.

Remuneration. An important condition of the labour
contract is an agreement on remuneration for work. The employee
has the right to pay for his work in accordance with the acts of the
legislation and the collective agreement on the basis of the labour
contract [2]. The labour contract cannot be concluded without
agreeing on the issue of wages.

Start time. Actual admission to work is considered to be the
conclusion of the labour contract - regardless of whether the hiring
was properly executed, if the work was carried out at the behest or
with the knowledge of the owner or his authorized body [3].

With regard to the optional conditions of the labour
contract, they are not binding for approval in hiring. Therefore,
such conditions become negotiable only if one of the parties insists
on their inclusion in the content of the labour contract.

The labour contract is the most important mechanism that
ensures the social protection of the employee and resolves the
contradiction between the employee and the employer. The concept
of the labour contract, enshrined in the current legislation, needs to
be changed to reflect the emergence of new types of labour
contracts. Therefore, the labour contract holds a special place in
labour law. On the basis of the labour contract, the employee's
labour legal relationship with the employer arises, which inevitably
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causes the inclusion of these entities in the whole system of
relations governed by labour law.

Conclusion. Based on the analysis of the processed
doctrinal sources and current labour legislation in the field of
labour contract, it can be concluded that the fact of the labour
contract is legal fact, namely the basis of the emergence of labour
legal relations regardless of the form of labour contract, which to a
different extent guarantees the rights and obligations of the parties.
All employees have the same legal status, and any owner with
respect to such employees is obliged to abide by all the rules and
guarantees stipulated by labour law and collective agreements and
agreements.
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The article focuses on the problem of implemention of the
decentralization reform in Ukraine. The publication traces the
main stages of the reform process, ways of forming local budgets
and their resources that are supported by from different sources.
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Important issues of amending the legislation in order to provide the
process of decentralization and improve the organizational-and-
legal provision of the local institutes of power are under
discussion. Special attention is paid to the problem of the formation
of local self-government in accordance with the terms and
conditions of the process of voluntary creation of the united
territorial communities.

The legal basis for the development of rural territories in
Ukraine is analysed. The current legislation corresponds the best
standards and practices of EU member states.

Key words: decentralization, united territorial community,
reform, territories’ development, legislation.

Problem statement. The importance of considering the
topic is based on the fact that in 2014-2016 Ukraine finally
undertook a number of very important steps towards
decentralization of public administration, first of all, adopting the
Law of Ukraine “On Voluntary Association of Territorial
Communities”. Under these conditions, the role of territorial
communities of local self-government in the socio-economic
development of the country has increased.

Recent research and publications. Various aspects of this
problem are presented in the works by such scholars as O. Batanov,
L. Hasenko and T. Lytvynenko, I. Zaporozhets, etc. [4; 1; 7-8].

The purpose of the article is to provide an overview of the
process of forming the united territorial communities (UTC) based
on the first results, risks and challenges.

Presentation of the main material. The Law on Voluntary
Unification of Territorial Communities, adopted in 2015, launched
the next administrative-territorial reform. Ukraine is the first in the
post-Soviet space, if not take into consideration the Baltic
countries, to implement decentralization reform. Residents of
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several disparate villages, towns or cities may form a single
administrative center — a united territorial community. All previous
attempts to conduct such administrative reorganization were
unsuccessful. The purpose of the reform is to provide the
communities with the opportunity to ensure the viability and
capacity of their territories and the quality services to their
residents from their own resources.

Local government can be considered as a specific form of
implementation of the Ukrainian people’s power being the public
authority of the territorial community. The territorial community is
the primary subject of local government and has such functions as:

1) to carry out election of bodies and officials of local
government, who are empowered to implement public power
and to resolve issues of local importance;

2) to resolve independently issues of local importance in a local
referendum;

3) to realize through various forms (public hearings, local
initiatives) and institutes (associations of citizens), ongoing
control over the municipal government and implementation
of its decisions.

In Ukraine, the fundamental principles of local self-
government are fixed in the Constitution of Ukraine (Chapter XI).
The main task of decentralization is the formation of effective local
government for giving qualitative public services and acting in the
interests of the community. The united territorial communities aim
at creating and supporting a favorable living environment necessary
for human development, self-realization, and protection of the
rights of the members of the UTC.

With the formation of the united territorial community, a
new administrative center is created, where the main community
council is located. The council is elected by the UTC and is
subordinate to the community, not the president or ministers. The
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council creates an executive committee to manage the funds. The
committee reports to the community how they spend money [3].

Medicine, education, administrative services, development
and security are the competence of the united community. Only the
leaders of the UTCs, who deal with local issues and budget, are
responsible for everything.

Integration does not always mean success. More money and
powers are at the local levels, but also responsibility for all the
aspects of the UTCs functioning. Responsibilities and resources are
transferred from the central authorities to the local ones, because
only in this way a strong state can be built.

The main laws that determine the status of a united
territorial community include: the law “Local Self-Government”,
the law “Freewill Association of Territorial Communities”, and the
law “Local Elections”. In accordance with the law of Ukraine
“Freewill Association of Territorial Communities”, a specific
mechanism of voluntary association of territorial communities has
been initiated.

Formally, the law of Ukraine “Local Self-Government”
(Article 6, Part 3) retains the right of the territorial community,
which voluntarily remains in the united territorial community or
leaves it, but this mechanism does not work yet. The position of the
legislator is unclear, because such territorial communities have
already lost their finances and powers, and, therefore, they are
legally incapacitated.

The right to the local self-government is guaranteed by the
state both if it is independent or under the responsibility of bodies
and officials of local self-government to resolve issues of local
importance within the Constitution and laws of Ukraine.

The community unification is needed to concentrate human,
infrastructure, and land resources to make the new administrative
unit more powerful and capable. The territorial community
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development strategy must be designed in such a way as to
combine economic, social and environmental objectives. In cases
where such a combination is complicated, certain compromises are
to be reached. Local self-government bodies should represent the
common interests of territorial communities of villages, towns and
cities.

The united territorial community is considered to be formed
from the day the decisions of all councils that have decided to
voluntarily unite into a territorial community came into force.
Legally, when the council that initiated the voluntary association
adopted the decision to form a UTC, the property, rights and
responsibilities of territorial communities are transferred to the
UTC.

Foreign experts estimate that decentralization is one of the
most difficult reforms for it takes decades in some countries.
According to the Ukrainian experts, it requires consolidation of
efforts at all the levels of government and constant support of
international partners.The formation of the UTC in Ukraine, which
started after the adoption the law of Ukraine “Voluntary
Association of Territorial Communities” (2015) is in line with the
clearly stated policy of decentralization of public administration.

The experience of leading countries in implementing a new
system of governance based on decentralization of power can be of
real use in Ukraine. But the path of these countries also indicates
that uniting communities in a unified way, without even taking into
consideration the specific features, using even the most correct
model can be ineffective.

According to experts, the declared processes of voluntary
association of local communities, extension of powers, in
particular, use of land resources, change of the administrative and
territorial structure of the country have hidden risks, since their
practical implementation is sometimes through forced unification
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communities and territorial affiliation contrary to the principles of
voluntariness, legality, transparency, and openness [7].

Before decentralization, local communities did not have the
motivation to do anything. There were many problems which
needed solution, but the local officials did not have sufficient
authority or resources to solve them. Decentralization provided an
incentive for local governments to improve the conditions for local
businesses. In 2016 communities’ own revenues increased
threefold to UAH 3.25 billion. In addition to taxes, the state also
provides assistance. In such a way the state motivates people to
create their own territorial communities.

Conclusion. Decentralization is a complex process that has
to be carefully designed with taking into consideration all local
customs. The simplistic notion of decentralization will simply
exacerbate local corruption.

The main goal of decentralization is to make Ukrainians
more independent. The transfer of additional rights and, at the same
time, duties, will relieve the central government of local problems.
As a result, high-level executives will think more about national
problems and less about how to get money out of local budgets
without making cities and villages exhausted. On the other hand,
community residents will become closer to power and power will
be closer to residents. Besides, the result of the reform is in
creating: 1) economically, financially and infrastructure-friendly
communities; 2) new local elites; 3) horizontal relations between
public authorities, local self-government, and the private sector.
Therefore, the integration of territorial communities is the way to
the local self-government at the new level.
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In this article we made the attempt to analyze such theme as
the right to life; research the recognition and development of the
right to life as natural, essential and inalienable human right,
modern aspects of the right to life’s content and to the problems of
their solution, including the problem of the determination of the
moment of the human life beginning.

Key words: life, the right to life, the content of the right to
life, the beginning of life.

Problem statement. The relevance of this article: Every
Constitution in the world includes fundamental rules and principles
which are essential for our society and for the citizens, including
those regarding to the fundamental human rights and freedoms. The
centre of these rights and freedoms is the right to life, an absolute
right of every human. But there are still discussions in the society
about such aspects of the right to life as the moment of beginning
of life, abortion, euthanasia.

The main purpose of this article is to understand the basic
content of the right to life and to research the world law practice on
such issues as abortion, euthanasia and beginning of life. Article
objectives to explore include studying: recognition and
development of the right to life; restrictions on the right to life;
modern aspects of the right to life’s content and the problems of
their solution.

Presentation of the main material. The right to life
belongs to the type of human rights, which are inalienable and
imprescriptible, which are inherent to all human beings. By virtue
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of the right to life, any human enjoys all the other rights prescribed
and guaranteed by the constitution and by the international laws.

Human rights are a constant concern for the international
community, which materialised in many legal instruments adopted
both at a global, and at a regional level over the years. The
expression "human rights" is refered to the inalienable and
imprescriptible rights of the human being. From the wide variety of
the rights a human has, it is only certain rights which are
fundamental. The difference between fundamental rights and the
other subjective rights is determined according to two criteria:
a) their importance for the individual, citizen; b) their importance
for the state.

It could be said that fundamental rights are those subjective
rights which belong to the citizens and are necessary for their life,
liberty, dignity and freedom, indispensable for the development of
human personality, the rights which are enshrined in the
Constitution and are warranted by the Constitution and the laws.
The right to life belongs to the category of fundamental rights and,
from a historical perspective, it is one of the first rights proclaimed
and enshrined in international law.

The first paper adopted by the General Assembly of the
United Nations, shortly after the end of the World War 11, is The
Universal Declaration of Human Rights which proclaims that all
human beings are born free and equal in dignity and rights. It is
thus established a usual ideal that is to be accomplished by all the
states in the world. The Universal Declaration of Human Rights
gives a new meaning, and a particular power to human rights, and,
moreover, to their legal defence. The Universal Declaration of
Human Rights speaks about a common ideal. The Universal
Declaration of Human Rights has assembled and engaged the
international community since. By means of this Declaration, the
proclamation and guarantee of human liberties emerge from the
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small frontiers of the state, and become a issue of the international
community, a worldwide problem. It is now a universally held
opinion that all human beings are born with an equal degree of
freedom, rights and liberties. Included among the rights and
liberties particularly emphasised in international documents are the
rights: to life; to pursue a life without torture or suffering inhuman
or degrading treatment or punishment; to equality before the law, to
being assumed innocent unless judged otherwise; to protection of
one’s dignity and keeping self-respect in the face of aggression; to
freedom of thought, religion and conscience; to disseminate
thought without being constrained by national borders; to
ownership; the provision of state security for all; of unarmed and
non-aggravated public meeting; to the freedom to establish an
association or a union; of education and of political elections
through popular representation.

The right to life provided in Article 3 of Universal
Declaration of Human Rights: 1) everyone has the right to life and
to live in freedom and safety; 2) everyone has the right to life,
liberty and security of person. This implies that:

1. No one, including the Government, may attempt to end your
life. Also the Government should take appropriate measures to
safeguard life by making laws to defend you and, in some
conditions, by taking action to protect your life if it is at risk.

2. Public authorities should also take into account your right to
life when making decisions that might put your life in danger
or affect your life span.

3. If a member of family perishes in conditions that involve the
state, you may have the right to request an investigation. The
state is also necessary to investigate suspicious deaths and
deaths in custody.

Also Article 6 of Convention on the Rights of the Child
states that: 1) States Parties recognize that every child has the

190



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

inherent right to life; 2) States Parties shall ensure to the maximum
extent possible the survival and development of the child.

In Ukrainian law the right to life is provided in Chapter Il of
Constitution of Ukraine, mostly in Article 27:

1. Every person has the inalienable right to life.

2. No one shall be arbitrarily deprived of life. The duty of the
State is to protect human life.

3. Everyone has the right to protect his or her life and health, the

lives and health of other persons against unlawful

encroachments.
Article 28 declares:
. Everyone has the right to respect of his or her dignity.

2. No one shall be subjected to torture, cruel, inhuman or
degrading treatment or punishment that violates his or her
dignity.

3. No person shall be subjected to medical, scientific or other
experiments without his or her free consent.

The right to life is also known as an ‘absolute right’. These
rights can never be interfered with by the state. In any case, there
are circumstances, in which it is not applicable. For instance: a
person’s right to life is not breached if they die when a public
authority uses necessary force to: stop them carrying out unlawful
violence make a lawful arrest; stop them escaping lawful
detainment, and stop a riot or uprising.

Naturally, in these conditions, the force that is being used
must be essential and strictly proportionate. Force s
‘proportionate’ when it is appropriate for the occasion and not more
than necessity to address the problem concerned.

The positive obligation on the state to protect a person’s life
is not absolute. According to some limited sources, the state might
not always be able fulfill this obligation. Which means, for

[EY

191



TESOL-URraine Research Academy

example, that the state does not have to provide vital medicine to
everybody in all circumstances.

Abortion is the term, used to indicate the termination of a
pregnancy by removal or expulsion of an embryo or fetus before it
can develop and survive outside the uterus. In many developing
countries it is illegal to have an abortion. However, there are also
many developing countries that have legalized having an abortion.
Abortion, covered under such topics as medical issues, is
acceptable to the society. Mothers under the risk of perishing along
with their child covered under medical laws allow abortion. This is
the protection of the life of the mother. The most crucial question
lies in the importance of the mother’s life over the life of the child.
Such debates are focused on the mother and the child such in a way
that they try to distinguish which of the two lives is more valuable.
According to the law of most countries fetuses are considered not
human beings by legislators until they are born. Therefore they
cannot share the same rights as human beings, they believe that a
mother is not harming the fetus when she expels it from her womb.
Which means that she is not breaking any rule of law. But still
there are communities which believe that conception brings about a
human being. Which means that during the fetal stage, it is already
human being, and expelling it from the womb would be the same as
murdering it. At this time, world health organization consider that
every woman has the recognized human right to decide freely and
responsibly without coercion and violence the number, spacing and
timing of their children and to have the information and means to
do so, and the right to attain the highest standard of sexual and
reproductive health. It is legal in Ukraine to have an abortion on
request during the first twelve weeks of pregnancy. Between
12 and 28 weeks, abortion is available on a variety of grounds,
including medical, social and personal grounds, and for any reason
with the approval of a commission of physicians.
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Euthanasia is the term used to indicate the practice of
intentionally ending a life to relieve pain and suffering. There are
two procedural types of euthanasia: passive euthanasia is a
procedure which is used when life-sustaining treatments are
withheld. Although the definition isn't precise. If a doctor
prescribes big doses of strong painkilling drugs, opioids for
example, this may eventually cause the patients deterioration.
There may be an argument if this is passive euthanasia. Active
euthanasia is a procedure when someone uses lethal substances or
forces a patient’s life to end, whether it is asked by the patient
himself or somebody else. Many countries have a tendency to
legalize the possibility of providing euthanasia. Some of these
countries are the Netherlands, Belgium, Finland, Sweden and many
others. In these countries euthanasia is considered as a way to
alleviate the suffering of the patient or in other words mercy
Killing.

It is the Kkilling of patients that are on the verge of death and
have minimal chances of recovery. Nevertheless in the Ukrainian
legislation it is stated that no one can be arbitrarily deprived of life.
It is the duty of the state to protect the human life. It is the right of
everyone to protect their life and health from the unlawful
encroachments. Therefore, euthanasia is considered murder in
Ukraine.

Conclusions and prospects for further research. The
right to life belongs to the category of human rights, which are
inalienable and imprescriptible rights which are inherent to all
human beings. This means that nobody, including the Government,
can attempt to finish your life. It also means that the Government
should take appropriate measures to safeguard life by making laws
to protect you and, in some circumstances, by taking steps to
protect you if your life is at risk. The issues outlined in the quest
for the right to life such as abortion, euthanasia, legal killing and
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others present an ethical dilemma. An ethical dilemma refers to a
situation where both options to solving an issue present solutions
that are neither positive nor negative. Both of them apply although
they present certain inclinations that are undesirable. Such issues
are hard to deal with due to their moral and psychological
complexity. The right to life is paramount in that human beings
have only one life to live.
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Y cmammi 30iticneHo auaniz noHAmMmMs «CNAOKy8AHHAY, A
MaKoXHC  GUCBIMIEHO  NPUYUHU — HeBOAN020  (OpMYI08AHHS
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3axkoHooasyem Oanoeo nouwamms. QOcobaugy yeazy npuodineHo
NOHAMMIO «CKNA0 CHAOWUHU» MA AaHANI3Y eleMeHmié CK1aoy
cnaowunu. Becmanosneno nasgnicme akux 0OpUOUYHUX eleMeHmis €
HeoOXIOHUM 05l 30IUCHEeHH MAaKo20 Cy0 €EKMU8HO20 Npasa sK
npUUHAMmMs cnaowunu 3a 3axkonom. Ilpoananizosano uac i micye
giokpumms cnaowunu. Cghopmynvosano uepeu cnaoxky8aHus 3a
3aKOHOM ma ixX cknad. Buznauemo modxciugicmv 3MiHU Yepeu
CNAaoKy8anHs, cnocobu ma ymosu il 30iticHenHs. Bcmanoeneno
NOpsA0OK — NPUUHAMMA — CNAOWUHU mMAd U020  OCOOAUBOCMII.
Bcmanosneno  cnocobu  nputinamms  cnaowunu.  Bushaueno
IOpUOUYHY 3HAYUUMICMb C8I00YMEA NpPO NpaABo HA CHAOKYBAHMS.
ITiocymoeano 6ci ocho6Hi 03HaKu cnAOKy8aHHs 34 3AKOHOM

Knrouogi cnoea: cnaoxyeanus, cnaokysamHs 3a 3aKOHOM,
CKa0 CNAOWUHU, NPULHAMMSA CHAOUJUHU.

LEGAL SUCCESSION

Anastasia Sinkova, Law Student
ESP Supervisor: V.M. Maksymuk, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The concept of succession is analyzed in the article. The
reasons for the unsuccessful formulation by the legislator of this
concept are also determined. Particular attention is paid to the
definition of heritage scope and to the analysis of elements of
heritage scope. The most necessary legal elements of acceptance of
inheritance are established. The time and place of the opening of
the inheritance are analyzed. The turns of inheritance by law and
their composition are formulated. The possibility of changing the
inheritance turn, methods and conditions of its realization are
determined. The procedure for accepting of inheritance and its
peculiarities are established. Methods of inheritance acceptance
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are established. The legal significance of the certificate of the right
to inherit is determined.

Key words: succession, legal succession, inheritance scope,
acceptance of inheritance.

Problem statement. The value of succession is that every
member of society is guaranteed that his property will be
determined by him personally. That is why the necessity of analysis
of legal norms arises. Also there is a fair amount of diverse
opinions about definition of succession and its elements.

Recent research and publications. The legal succession
was researched by many domestic scientists. Romovska Z.V.,
Glushko O.A., Karpenko R.V., Sloma B. M., Segeniuk A.V.,
Borysova V.I., Goncharova Y. A., Zaika Y.O., Kukharev O.E.,
Pechenyy O.P., Ryabokon E.O., Spasibo-Fateeva 1.V., Fedorich
1.Y., Fursa S.Y. and others.

The purpose of the article. The main purpose of the study
is to determine the features and peculiarities of the legal succession
analyzing national legislation. The object of the study is the social
relations arising in connection with the conclusion, execution and
termination of the legal succession.

Presentation of the main material. Book 6 of Civil Code
of Ukraine regulates inheritance relations. But these relations also
are regulated by Family Code and secondary legislation.

Article 1216 contains the conception of succession.
Succession is the passing of rights and obligations (inheritance)
from a natural person who died (the testator) to other person (the
heirs) [1, p. 290]. But in practice, not all of these rights can be
inherited, which is provided by some specific rules of civil law. For
example, the inheritance personal non-property rights (the right to a
name, academic title, dignity and goodwill); the right to
participation in partnership and the right to membership in
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associations of citizens, unless otherwise established by law or the
constituent document thereof; the right of compensation the
damages resulting from mutilation or other health disturbance; right
to alimony, pension, aids other payments established by law shall
not be included. That is why many researchers think that the
definition of succession needs improvement.

In obedience to Civil Code of Ukraine the inheritance scope
includes all rights and obligations that belonged to the testator at
the time of opening the inheritance and did not terminate in
consequence of the testator’s death. This article has caused a lot of
controversy between researchers. A group of them consider that the
legislative definition of the inheritance is unsuccessful, since the
concept of “property” is the most extensive in civil law, and rights
and obligations are only integral parts of property (in the context of
the definition of property under Part 1 of Article 190 of the Civil
Code of Ukraine) and do not exhaust its contents [6, p. 2].
Therefore, in the legal literature there are two approaches to the
definition of inheritance: 1) as a set of rights and obligations; 2) as
property (things, rights and obligations).

Civil Code of Ukraine provides two ways property that can
pass through inheritance: by will and by law. Legal succession is
applied if there is no will, it does not cover all the inheritance
scope, and inheritance is not accepted. It also can take place when
inheritors made mutual agreement on heritage share or when all the
inheritance was divided equally among inheritors of the first
available line.

Inheritance by law requires: 1) the presence of a degree of
affinity with the testator or stay on hold for a period of time
prescribed by law; 2) fact of person’s death (it can be actual death
or person can be legally declared as dead); 3) acceptance of
inheritance.
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In accordance with article 1258 of the Civil Code of
Ukraine, heirs shall have the right to succession in turn. Each legal
heir obtains the right to inherit when there is the absence of the
heirs of the previous line, removal of them from the right to inherit,
rejection of their inheritance or refusal to accept it. The Civil Code
of Ukraine refers to the first line of heirs’ children, including those
conceived in the lifetime and born after death of the testator, the
survivor spouse and the parents. The second line includes testator’s
sisters and brothers, grandparents. The third priority legal heirs
shall be the testator’s aunt or uncle. To the fourth line legislator
refers persons who lived as one family with the testator for at least
five years before the inheritance opening (death of testator). The
fifth turn legal heirs shall be other testator’s relatives up to the sixth
degree of kindred. The degree of kindred shall be determined by
the number of death between the testator and the relative. The fifth-
degree relatives include the children of the heir’s cousins, great-
grandchildren. But lines of heirs are not the imperative rule. They
can be changed in two ways. According to the first one, interested
heirs may sign notarized agreement which can change the sequence
of legal succession. This agreement can not violate the rights of
heirs who are not the parties of agreement and heirs eligible to
hereditary portions. Another one is called compulsory way and is
determined by court decision. The legal heir of one of the sequent
turns may receive the right to succession together with the heirs of
the turn eligible to succession. But there are few conditions which
court must establish. According to Article 1260 of Civil Code of
Ukraine to such conditions include 1) person must be legal heir,
2) the testator was helpless as a result of age, illness or mutilation,
3) legal heir provided care, material support or other assistance,
4) such assistance has been provided for a long time. This list of
circumstances is exhaustive and does not require extensive
interpretation. The provisions of this article regarding the
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possibility of changing the order of inheritance are due, firstly, to
the idea of justice and, secondly, to the need to encourage potential
heirs to care for the testator.

The shares of legal heirs in the inheritance shall be equal.
By oral agreement with regard to movable property, the heirs may
change the share of one of the heirs in the inheritance. By written
notarized agreement with regard to immovable property or
transportation means, the heirs may change the share of one of the
heirs in the inheritance.

Inheritance shall be opened in consequence of the person’s
death or declaring the person is dead. The time of opening of
inheritance shall be the day of the person’s death or declaring the
person is dead. From this moment hereditary legal relations arise.
The day of death should be understood to mean a specific calendar
date (day). There is an important difference between date of
person’s death and date of registration of person’s death. The place
of opening of inheritance shall be the last place of testator’s
residence. If the place of the testator’s residence is unknown, the
place of opening of inheritance can be the location of immovable
property (house, flat, land). When a person is not an owner of any
immovable property the place of opening of inheritance can be the
location of movable property.

Acceptance of inheritance is a unilateral act, since its
implementation depends solely on the will of the heir. The fact of
inheritance by one of the heirs produces legal effects only for him /
her and in no way affects the legal position of the other heirs. There
are two ways of acceptance of inheritance. The first is that the heir
who lived together with the testator at the time of the opening of
the inheritance shall be deemed as having accepted the inheritance
if no refusal was declared during the six-month period. But some
researchers consider it only a kind of “a way” because it is not
consistent with the nature of the inheritance, which is a unilateral
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act [12, p. 46]. Another way is to file an inheritance application to
the notary by heirs who did not live together with the testator as of
the moment of inheritance opening. The deadline for filing an
application is six months from opening inheritance, but such a
deadline may be renewed by the court in the case of a valid reason.
Such a reason may be a long business trip or illness. The next step
is to receive a certificate of the right to inheritance. The legal value
of a certificate of the right to inheritance is that: 1) it is evidence of
the legality of the transferring of an ownership right from the
testator to the heirs; 2) the six-month term provided by law for
acceptance of inheritance does not give the right of alienation of
property of the testator before expiration of six months. When
issuing a certificate of the right to inheritance, the notary checks:
the fact of death of the testator, time and place of opening the
inheritance, the inheritance scope. If there is legal succession
notary must check the acceptance of the inheritance in the manner
prescribed by law. Having received a certificate of the right to
inheritance, the heir becomes the owner of the property. It means
that he / she has the right to own, use and dispose of the property.

Conclusion. To sum up all mentioned above the legal
regulation of succession is carried out by laws and secondary
legislation. At the legislative level concept of succession, the
inheritance scope and its elements, time and place of the opening of
the inheritance, turns of inheritance by law and their composition,
elements of acceptance of inheritance, procedure for accepting of
inheritance and its peculiarities are defined. In general, succession
is sufficiently regulated by the Civil law. But scholars of civil law
raise questions about the expediency and validity of some
provisions. Provisions on the definition of succession, the
inheritance scope and the methods of acceptance of inheritance
remain particularly controversial.
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Cmamms  npuceésyena  3’5ICY8AHHIO  pOJNI,  3HAYEHH:.
NPUHYUNIE KPUMIHATbHO20 NPABA 8 NPABOGIU CUCTNEMI, BUZHAYEHHIO
ixnboi  mpupoou.  Pozenamymo  numanna npo  nowamms,
Kracugikayiro ma peanizayiro NPUHYUNIe KPUMIHALHO2O Npasa y
npaeosiu cucmemi Ykpainu.

Kniwouoei cnoea: npunyunu  KpuminaibHo2o — npasa,
KpUMIHANIbHEe Npaso, npasocyoos, CRpasedIusicms, cucmemd
NpUHYUNIe npasa, 3aKOHHICMb.

PRINCIPLES OF CRIMINAL LAW OF UKRAINE

Solomia Slopak, Second-Year Law Student
ESP Supervisor: L.R. Kuznetsova, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article is devoted to find out the role of the principles of
criminal law in the legal system, determining their nature. The
concept, classification and implementation of these principles in
the legal system of Ukraine are analyzed. Principles of criminal
law are considered as a system of fundamental values that plays a
huge role in the criminal law in general.

Key words: principles of criminal law, criminal law, justice,
the system of principles, legality, equity.
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Problem statement. With the beginning of the
development of society and law in general, the criminal law of
Ukraine began to form. Criminal law was formed to accomplish
certain tasks. The main task of which was to combat crime at
certain stages of society. The criminal law of Ukraine is an
independent branch of law and is aimed at ensuring the rights and
freedoms of the individuals and the citizens. Criminal law has its
own characteristics, such as the universality of rules of law, formal
certainty in regulations, subject matter, method and principles of
law.

Recent research and publications. The topic of the
principles of criminal law has repeatedly been the subject of
research by such scientists as Kelina S. G., Kudryavtseva V. M.,
Zagorodnikov M. I., Krieger G. A., Beliaev M. A. and Kovaliova
M. I. The principles of criminal law are an essential part of the
entire criminal system. Legal regulation will be considered
effective only if the principle is clearly reflected in the rules of law
and harmonized applying in the activities of the relevant authorities
and society in the aggregate.

Criminal law does not define the concept of principles, but
they are given considerable attention. In general, the principles of
criminal law are divided into two groups: common law, which take
place in any branch of law; special law, which is inherent only in
criminal law, as an industry.

The principles of law affect the justice, the enforcement of
legality and order in the state and guarantee the proper abidance by
the person his rights and interests. The problem of the studying law
has its own theoretical and practical significance and needs
additional study.

The purpose of the article is to study, compare the
principles that form the basis of criminal law in Ukraine, it involves
the following tasks: to explore the concept of criminal law
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principles; to become acquainted with approaches of the definition
of problems in the study of the principles of law in general; identify
the types of criminal law principles; compare general and special
principles;

Presentation of the main material. The basis of Ukraine's
criminal law is the implementation of principles. It is the
implementation of the principles that is of great importance in the
justice system, as violations of the principles show deficiencies in
the administration of justice. Such a violation is characteristic
mainly of the sphere of combating crime.

The regulation of social relations in the legal sphere in the
field of criminal law requires improvement; so much attention is
paid to the principles of law. The existent Criminal Code of
Ukraine did not regulate such issues as the principles and their
meaning [5]. Unlike the Criminal Code of Ukraine, the system of
principles and concepts is enshrined in the Criminal Procedure
Code of Ukraine [2].

The foundation of the principles that underlie criminal law
and common law determined by the meaning of the social group
and social ties and are formed on that the dangerous human
behaviour and protection against imminence based on [1].

The deepest concept of the principles of law is expressed in
the theory of law. According to the theory of law, principles are the
initial, fundamental ideas of a particular industry or law as a whole,
and establish the general principles of the mechanism of legal
regulation [11].

Considering the Ukrainian legislation, it should be noted
that the basis for formulating the principles of criminal law is the
Constitution of Ukraine [3]. The principals of criminal justice that
guaranteed by the Constitution of Ukraine:

Legality. Principle of legality consists of two distinct norms
that derive respectively from two fundamental principles of
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criminal justice, the principle, "No person shall be punished in the
absence of a bad mind," and the principle that underlies the maxim,
"Every person is presumed innocent until proven guilty." The first
norm of legality explains the rules regarding ex post facto
legislation, and rules regarding "notice” and "fair warning” of
judicial decisions. When a person is punished for violating a rule
that was non-existent or unclear at the time he acted, he is punished
for conduct that the state now condemns and seeks to prevent by
means of penal sanctions. Accordingly, at the time the person is
prosecuted, his claim is not that he did not do anything that the
state regards as wrong, but rather that he neither knew nor should
have known that he was doing something that the state would come
to regard as wrong. He ought, indeed, to be excused for his
mistake, but only because of a principle that is common to excuses
generally: "No person ought to be punished in the absence of a
guilty mind." He should be excused because even when a person
does something the state condemns and seeks to prevent, he ought
not to be blamed for it unless he was motivated in a certain way,
namely, by an attitude of disrespect for the legitimate interests of
the political community by whose norms he is bound. The Second
norm of legality informs several of the remaining rules, though not
all of them. The second norm is that a person ought not to be
punished in the name of a political community unless it can
confidently be said that the community officially regards his
conduct as warranting the criminal punishment at issue. It can also
be also violated when a person is punished for violating a statute
that has fallen into desuetude, regardless of how widely
promulgated or narrowly defined the statute may be [9].

The principle of equity. It has two aspects: the fairness of
the criminal law; justice of punishment. In ancient law, there was
the so-called principle of "talion" - eye for eye, tooth for tooth.
That is, a person wants to be held accountable for a bad act,
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especially if it is a cruel act. Justice creates certain restrictions that
do not allow a person to commit a crime, regulates human
behavior. Justice is measured differently for everyone. For some,
one statement will be valid and another for another. Sometimes the
notion of benefit outweighs the principle of justice [11].

Justice, on the one hand, is not only a concept used in
criminal law but also a religious one. Criminal law links the
principle of justice to responsibility and consequence, crime and
punishment.

In the criminal law of Ukraine, the principle of justice is
aimed at imposing punishment, the size, the perpetrator, the
circumstances and the impact of the punishment imposed on the
sentenced person. The principle of justice must be individual in
nature. That is, to apply the same punishment to different people
would be unfair; punishment for a crime of slight gravity should be
different from punishment for a serious crime.

The principle of justice also means the equity in relation to
person who commits crime and the victim of the perpetrator. For
example, the European Convention for the Protection of Human
Rights and Fundamental Freedoms contains such indications of
justice, as the punishment applied to the offender must correspond
to the seriousness of the crime, the degree of guilt and other
peculiarities that occurred at the time of the crime [4].

The inevitability of responsibility. With regard to the
modern Ukrainian state, the principle of inevitability of
responsibility and its implementation are absent. This is due to the
imperfection of the legislation and the need to improve certain
structures for the prosecution of perpetrators.

The person committing the criminal offense is held liable to
punishment as the final stage of the process. Assuming that the
purpose of legal liability can be achieved without the use of
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coercive measures. In such a case, the person is just exempt from
punishment [10].

Ensuring that the guilt is proved. One of the consequences
of the presumption of innocence is the placing of the burden of
proof on the prosecution. It is the responsibility of the prosecution
to establish the guilt of the accused. As a result, if the accused
raises a defence then it is the responsibility of the prosecution to
disprove the defence, not the responsibility of the accused to prove
his defence [6]. There are exceptions to the rule that the
prosecution bears the burden of proof in relation to every issue
arising in the course of a criminal trial.

Innocent until proven guilty (the presumption of innocence).
The basis of our system of criminal justice is that a person,
although charged with an offence, is considered innocent until
proved guilty of the offence. The judge must be satisfied beyond a
reasonable doubt that the person is guilty. Where there is a
reasonable doubt, the person must be acquitted (that is, found to be
not guilty of the offence). The fact that a person has been charged
does not mean that she or he is guilty, and any discussion of the
charge should make it clear that at this stage the offence is only
alleged [7].

Ensuring the right of an accused person to a defence. It is
that the law assigns the accused as a party to the trial such a set of
procedural rights, the use of which allows him to defend himself
personally in court against the charge of committing crime, to
defend their legitimate interests (this can be called personal
protection). This principle gives the accused the right to exercise
with the help of a defender, and in some cases recognizes the
participation of the defender as mandatory (it can be called
professional protection). That relies on the investigating authority,
the prosecutor in the court has an obligation to explain to the
accused procedural rights and to enable him to exercise those rights
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and to protect himself against suspicion and the charges, as well as
the protection of his personal and property rights (this can be called
service protection) [6].

Ensuring appeal and cassation against a court decision
save as in cases established by law. The constitutional principle of
providing for an appeal and cassation appeal against a court
decision guarantees the right to appeal to a court on appeal or in
cassation to be implemented, except for the statutory prohibition
against such appeal.

The constitutional right to judicial protection envisages, as
an integral part of such protection, the possibility of restoring the
violated rights and freedoms of citizens, whose lawfulness of
claims is established in due process of law and formalized in a
judicial decision. Specific guarantees that would enable it to be
fully implemented and to ensure effective renewal of rights through
justice, which also meets the requirements of justice, which is also
consistent with Article 13 of the Convention for the Protection of
Human Rights and Fundamental Freedoms [6].

The right to a court, one of the aspects of which is the right
of access to a court, is not absolute and may be subject to
restrictions; restrictions on content are allowed, especially with
regard to the conditions of admissibility of an appeal. However,
such restrictions should be applied for a legitimate purpose and
maintain the proportionality between the means used and the
intended purpose.

Conclusion. Having studied the topic of the concept, the
importance of the principles of criminal law of Ukraine should be
noted that all principles governing human behavior have a
significant impact on society and have been expressed in customs,
traditions and rituals. The principles have developed over time and
have caused a great deal of debate among scientists.
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The principles of criminal law of Ukraine are the basis of
criminal legislation and are the essence of law-making, law-
enforcement and law-enforcement activities of public authorities.
Consequence of the principles of criminal law determines the
criminal policy of the state, and ensures the proper implementation
of the purpose of criminal law. In order to correctly abiding the
principles existed in the criminal law of Ukraine, it is necessary
that only those acts which are defined as crimes are recognized as
criminal offenses and other criminal offenses are recognized as an
administrative offense.

In behalf of ensuring compliance with the principles of law
enshrined in the constitution of Ukraine to the provisions of the
Criminal Code of Ukraine, it is necessary correctly determine the
body of crimes. For example, Article 443 of the Criminal Code of
Ukraine (encroachment on the life of a representative of a foreign
country) should be abolished because it contravenes the principle
of equality envisaged in the Constitution of Ukraine. That means
that the life of foreigners is recognized as more valuable than the
citizens of Ukraine. Such a statement contravenes the principle of
equality, and the act is subject to other crimes against a person.

The role of the principles is very important for the proper
construction of the field of law itself, including criminal law and its
envelope. Neglect of the principles of law leads to inefficiency of
the system itself, deformation of the state of consciousness of a
person, certain groups, manifests a neglect of the laws and values
of law as a whole. If the principles are violated, there is a negative
attitude to the law as a whole and thus deforms the society itself
and its condition.
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The article describes the life of the Ukrainian people of the
western lands from 1921 to 1939. Much attention is paid to the
legal status of the population, the state system, and law. The author
analyzes the way the Polish government governed the West-
Ukrainian lands. In particular, the attitude of the Polish
government towards the Ukrainians is examined.

Key words: Polish authorities, annexation of Poland, the
Riga Peace Treaty, administration.

Problem statement. The processes of national revival in
Ukraine, the objective need for its entry into the European space,
leads to the formation of close relations with its closest neighbors,
in particular those with Poland. Formation and stability of the
Ukrainian-Polish relations are impossible without studying their
historical patterns, which require deep scientific analysis and
making relevant conclusions.

Particularly important among the problems that require such
a research is the problem of the legal status of the Ukrainian
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population, the state and law system of the Western Ukraine in the
state structure of Poland.

The current state revival of Ukraine must be based on an
objective rethinking of its past state-making process, especially
those stages that have corrected the course of national state-making
in Ukraine. An urgent need is to study the state-legal experience of
solving the problems of territorial power and start with a
retrospective study of the legal status of those lands that today
make up the territory of Ukraine. One of such lands is Western
Ukraine.

The territorial framework of the study is limited to Western
Volyn (Volyn Voivodeship) and Eastern Galicia (Lviv, Stanislavsky
and Ternopil VVoivodeship), that is to the territory of Western Ukraine.
The chronological framework of the study includes the period from
1918 to the outbreak of World War Il in 1939.

The purpose of the study is to find out the characteristics
of the legal status of the Ukrainian population, the state and law
system of Western Ukraine in the state structure of Poland in the
period of 1918-1939. Based on this goal, the tasks of the study are
as follows: 1) to analyze the prerequisites of the Riga Peace Treaty;
2) to give a state-and-legal evaluation of the provisions of the Riga
Peace Treaty in the context of the state interests of Ukraine; 3) to
highlight the legal issues in the process of Galicia’s accession to
Poland; 4) to find out the legal conditions for the creation and
existence of voivodship autonomy; 5) to disclose the balance of
functions and competencies of governmental bodies and local self-
government and define the features of their legal regulation; 6) to
determine the place and role of local self-government bodies in
Western Ukrainian lands in the system of state bodies of the Polish
state.

Presentation of the main material. After the collapse of
the Russian and Austro-Hungarian empires, the Ukrainian people
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failed to acquire an independent state and unite all their lands in it.
The Ukrainians, the only people in Europe, were not able to
achieve the desired freedom and independence because of the
imperialist policies of the Entente governments and their lack of
organization. Galicia out of the Austrian imperialists came under
Polish rule under the Riga Peace Treaty of 1921. The western part
of Volhynia, Polesie and Kholmshchina, formerly part of tsarist
Russia, also retreated to it. This territory is called Western Ukraine
in historical literature.

The newly formed Polish state contained the highest
percentage of national minorities in Europe. In the 30’s of the
20" century the Poles accounted for 68.9%, the Ukrainians — for
13.9%, the Jews — for 8.6%, the Belarusians — for 3.1%, the
Germans — for 3.9% correspondently [1, p. 192]. Overall, the
minorities made up about a third of Poland’s population.

In the spring of 1920, the Directory concluded with the
Poles the so-called Warsaw Pact on a joint attack on Ukraine
against the Bolsheviks. Under the agreement, Poland received the
Ukrainian lands to the west from the Zbruch-Stry line, that is,
Galicia, a large part of Volyn, Polesie, and the Kholmshchyna. The
directory pledged to include two ministers, the Poles, in its
government, to grant concessions to the Polish capitalists, and so
on. An integral part of the agreement was the military convention,
which detailed the procedure for the occupation of Ukraine by the
Polish troops. All Ukrainian railways appeared under the Polish
command. The Ukrainian authorities relied on the Polish troops
after their entry into the territory of Ukraine. The financial and
economical agreement and the railway convention were to be
concluded.

With the Warsaw Pact, the Polish authorities recognized the
independence of the UPR, headed by Chief Ataman Simon Petliura
and pledged not to conclude international agreements against
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Ukraine. The treaty provided national and cultural rights for the
Poles in Ukraine and the Ukrainians in Poland.

Thereafter, a series of wars took place between Poland and
the Soviet Union for the western lands. On March 18, 1921, a final
peace treaty was concluded in Riga, consisting of 26 articles and
having 10 annexes, which specified certain articles of the treaty. On
April 30, 1921, an instrument of ratification was exchanged in
Minsk and the treaty entered into force. The treaty declared the end
of the war between Poland and the Soviet republics, establishing a
definitive line of state border, which generally coincided with the
line established on October 12, 1920.

The content of Riga’s provisions on Ukraine was ambiguous.
The treaty defined the independence of Ukraine. But the term
independence lost in the treaty its ideological color. Since only the
Ukrainian SSR was an official party to the negotiations, the
document affirmed the independence of the Ukrainian Soviet
Socialist Republic. The Ukrainian states — UNR and ZUNR — were
outlawed, and their state fate was only discussed in the context of the
prohibition of cooperation with the negotiating parties [9, p. 21].

After the First World War new national states appeared, a
new political order was formed in Eastern Europe. However, the
universally recognized principle of self-determination of nations
was not always applied, as a result not all the peoples gained their
statehood. About 7 million Ukrainians, mostly former subjects of
the Habsburg Monarchy, proved to be the only great nation that did
not gain independence at that time [6, p. 369]. However, the main
reason was the huge numerical superiority of the Poles. According
to the Riga Peace Treaty of 1921, Halychyna and Western
Volhynia, which were called Western Ukraine in the literature,
were forcibly included into Poland.

The Polish invaders turned Western Ukraine into their inner
colony. Those so-called cresses had the official name of Poland
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“B” (West-Ukrainian voivodships), unlike the native Poland “A”
(central Polish voivodships). According to official Polish statistics,
only 7.9% of the population is employed in the industry of Western
Ukraine. By the way, the wages of the workers in Western Ukraine
did not reach 50% of the workers’ wages in Central Poland. The
industry of Western Ukraine developed mainly due to small
businesses.

Large rural estates dominated in Poland’s agriculture. More
than 5% of all land was owned by the Polish landowners-magnates.
Only a fifth of all land belonged to hundreds of thousands of peasants
in Western Ukraine. More than 60% of peasant farms had less than
2 hectares of land, and 16% of farms were landless. Poverty and
unemployment led to mass labour emigration. For example, only in
1926 alone in Lviv voivodeship 9,129 applications were issued for the
issue of passports abroad. In Western Ukraine there were
17 organizations engaged in the recruitment of the Ukrainians as
cheap human resources to travel to America [2].

The impoverishment of the masses, in particular that of the
peasantry, and the tense revolutionary situation in the early days of
the Polish state forced the government to proclaim agrarian reform
by confiscating the land and giving it to the peasants for free. In
order to solve the issues of agriculture and agrarian reform, two
ministries were initially created: the Ministry of Agriculture and
the Ministry of Agrarian Reforms, which in 1932 were united into
one Ministry of Agriculture and Agrarian Reforms.

The severe economic and political oppression was
supplemented by the state system of national oppression, the
suppression of the Ukrainian national culture. The press of that
time wrote: “The ruling circles of Poland are pursuing a policy of
violent firing of the Ukrainians. The lands of Western Ukraine are
inhabited by the Polish military colonists, the so-called settlers. The
Poles, who make up the minimum percentage here, are the
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dominant force holding the apparatus of power. The Polish
language is dominant in all parts of the administrative apparatus.
All officials and judges are Poles who do not recognize a language
other than Polish. Persons of non-Nepali nationality do not have
access to any position. The ruling circles of Poland support their
domination of national minorities through punitive expeditions,
court vessels, white terror, and inciting ethnic hatred”.

In leading the attack on the Ukrainian culture, the occupants
tried to influence the Ukrainian labor intelligentsia, including
teachers. Poles did not allow teachers to work in the Ukrainian
schools. Not a single state Ukrainian teacher’s seminary remained.
After that, the Polish government went on a decisive attack on the
Ukrainian public schools, closing them down, creating Polish ones
instead. Establishing a tracquistic school, the Polish invaders, in
order to reassure the Ukrainian population, promised that their
training would be conducted on the basis of equality between the
Ukrainian and Polish languages. In reality, they were trying to
survive takimng the native language of the Ukrainian population
away from school.

When enrolling in higher educational establishments, the
Ukrainians were subject of exclusive restriction, which resulted in
the closed the access of the Ukrainian youth to higher education.

Because of the unbearable social and national oppression,
the increase in poverty, the lack of school premises and teachers,
the number of children left outside school increased. Many people
remained illiterate.

In the 1930’s the anti-Ukrainian orientation of the Polish
politics intensified. By the order of the Polish government, in
September-November 1930, in Galicia, the campaign of
pacification was carried out (from the Latin pacification —
appeasement, reconciliation, tranquility) by the army and police
forces: strict repressions against the Ukrainian population, abuse of
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the Ukrainian leaders. The Ukrainian cultural institutions and
cooperatives were destroyed by mass arrests among the Ukrainians
in villages and towns.

In order to break the unity of the Ukrainian people, a
campaign was made to convert the Orthodox into Catholics. The
conversion to Catholicism was violent.

Despite the brutal terror of the invaders, Western
Ukrainians did not put up with the forcible seizure of Western
Ukraine, with its actual position as an internal colony of Poland.

The apparatus of public administration was a differentiated
system of bodies. According to the territorial division of the
country, the management was divided into central and territorial
(local). The central administration was exercised by a council of
ministers and ministers. Territorial equation was divided into
government administration and self-government.

The central bodies of state power and management acted
through a network of grassroots bodies of state administration of
the first and second instance (grassroots and middle link), which
were scattered across the state. Not all ministries in Poland had
their own separate bodies on the local level, and most of them used
the grassroots bodies of the Ministry of the Interior known as the
General or Political Administration. Therefore, in those bodies
there were separate departments that dealt with the affairs of
separate ministries.

Self-government was divided into: territorial units (also
called general), economic and professional ones. The state of self-
government, which reflected both on its organizational structure
and sphere of competence, and on the degree of dependence on
government administration, depends on the form of political order.
Liberal-democratic regimes give it considerable functional
autonomy, while totalitarian regimes seek to limit its competence
and autonomy until fully subordinated to administrative bodies.
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Conclusion. After the First World War, Ukrainian political
forces failed to unite ethnic Ukrainian lands into a single state. In
particular, the territories named Western Ukraine have become an
integral part of Poland on the basis of international treaties.

With the end of World War 1, the Polish state revived by
solving a territorial issue, at the same time had to solve the problem
of the status of the nationalities that inhabited the lands included in
its state boundaries. The population of Western Volhynia and
Eastern Galicia did not intend to agree with the status of forcibly
assimilated lands. The Polish state tried to solve the problem by
means of polonization, falsification of the results of the census,
colonization via the land reform, the eradication of the Ukrainian
language and culture, and pacification.

In spite of everything, the Ukrainian people went through
all the difficulties and eventually united.
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Y emammi oocnioacyemocs numanus w000 8i0CmMopOHeHH s
npayieHuKie 6i0 pobomu 32i0HO YKPAIHCbKO2O 3AKOHOOABCMEA.
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EMPLOYEES FROM WORK
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The article deals with the issue of suspension of employees
under Ukrainian law. The demarcation of the employee's
suspension from work and related legal categories is considered,
the definition of «suspension of the employee from work and the
basic principles of suspension are defined.

Key words: suspension of the employee from work,
delimitation, idle time, transfer, suspension.

Problem statement. Modern labor law seeks to develop
legal mechanisms capable of balancing the interests of workers and
employers. In many respects, this task has been accomplished by
amending numerous amendments to the current Labor Code of
Ukraine and adopting a number of new legal acts aimed at
regulating labor and related relations. However, some of the
problems still require careful study, as they are of great importance
both to the science of labor law and to law enforcement. One such
issue is the suspension of an employee from the work.

Unjustified suspension not only violates the constitutional
right to work, but also creates conditions for staff turnover,
deterioration of the social and psychological climate in enterprises,
institutions and organizations, and the emergence of labor disputes.
At the same time, the legal provision of the citizens' realization of
the constitutional right to work, its protection are the most
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important tasks of labor law, which require clear and consistent
legal regulation.

Recent research and publications. The science of labor law
has made a significant contribution to addressing problems related to
suspension. Some issues of legal regulation of relations in this area are
reflected in the work of such scientists as M.G. Alexandrov,
I.M. Vaganova, 1.G. Vorobyov, S.Yu. Golovina, N.V. Glevskaya,
O.P. Epstein, V.V. Lazor, O.S. Pashkov, S.V.Popov,
V.I. Prokopenko, V.O. Protsevsky, O.l. Protsevsky, Ya.O. Pushkar,
L.O. Sirovatska, G.S. Skachkova, P.R. Stavys'kyi, N.M. Khutoryan,
G.I. Chanisheva, V.1. Shcherbina, O.M. Yaroshenko and others.

Without neglecting the importance of the scientific works of
these jurists, we note that a comprehensive dissertation research on
the suspension of an employee from work in a market economy has
not yet been conducted. Some important aspects of this topic are
either poorly understood or need further elaboration. This applies,
in particular, to the content and purpose of the suspension, its legal
nature, the basic principles, the provision of legal rules on this
phenomenon in labor law and in the system of law in general.

The purpose of this article is to determine, on the basis of
the research of legal experts, analysis of the current legislation of
Ukraine, international and foreign acts, the essence of their
implementation, the nature of the employee's suspension from
work, the reasons for it, the procedure and legal consequences of
implementation, and develop scientifically sound proposals and
recommendations to improve the legal regulation of suspension.

In order to achieve this goal, the following research tasks
are set in the paper: to formulate the definition of "suspension of an
employee from work" and to name its characteristic features; to
distinguish between suspension of an employee from work and
related legal categories (suspension, disciplinary action, transfer,
downtime, etc.); to clarify the legal nature of suspension of the
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employee; to establish the basic principles of suspension of the
employee from work; to give examples of other cases of
suspension, according to Art. 46 of the Labor Code.

Presentation of the main material. The characteristic
features of suspension from work as a legal category include: a) the
employee is forced to withdraw from the performance of work
specified in the employment contract; b) this process takes place at
the initiative of the employer or the authorized state body; c) it is
temporary; d) suspension is possible only in cases provided for by
labor law; €) during this period the place of work is retained and, as
a rule, wages are not stored. As a result, it is concluded that the
suspension of an employee from work is a temporary refusal of the
employer or an authorized state body to provide the employee with
the work specified in the employment contract, in cases provided
for by law, with the preservation of the place of work and, as a rule,
without salaries.

Unlike release, suspension is not related to termination of
the employment contract (the employee does not receive a final
calculation, he is not issued a work record). Removed shall retain
the right to terminate the employment contract in accordance with
the procedure established by law, for leave, wages and
compensation for the period of this procedure. It is subject to legal
rules on the transfer to another job, the imposition of disciplinary
penalties, etc.

The main difference between transfer to another job and
suspensions is their grounds and legal consequences. The first
should be understood such changes in the terms of the employment
contract, as a change of place of work and job function. When
removed, such changes do not occur, although the legal position of
the employee is temporarily changed (he does not perform any
work function, he is not paid wages). As a general rule, transfers to
another job are allowed only with the consent of the employee.
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When removed, consent is not needed. With the consent of the
employee, it is possible to transfer to another company, institution
or organization, as well as to another locality. Suspension is always
carried out within the same organization.

Suspension should also be distinguished from downtime. In
the event of downtime, the employee is deprived of the opportunity
to perform his or her duties for reasons other than those dependent
on him or her. When removed, he is temporarily deprived of the
opportunity to perform his duties for reasons which, as a rule,
depend on him. Based on the analysis of the situation at the
enterprise during the downtime, according to Article 34 of the
Labor Code of Ukraine, employees can be transferred, with their
consent and with the specialty and qualification, to another job at
the same enterprise or to another enterprise, but in the same locality
for up to one month. At the same time, the transfer does not take
place: the employee is temporarily not allowed to perform the work
function. The issue of remuneration is also addressed differently.

It is argued that suspension is not a measure of punishment.
The purpose of the first is to prevent possible adverse effects, while
the purpose of the second is to punish the offense.

It is noted that the principles of suspension of employees -
these are the guiding, initial provisions expressed in this sub-
institution of labor law (enshrined in legal rules or derived from
them), expressing its unity, reflect the basic approaches to the legal
regulation of relations for the suspension of workers from work and
determine the overall orientation of its development.

The principles of suspension of an employee include: a) the
combination of the interests of the employer, employees and the
state; b) differentiation of the bases of this phenomenon; c) the
preventive and preventive nature of this procedure; d) free time of
suspension of the employee from work; e) comprehensive legal
protection of the dismissed employee. These suspension principles

223



TESOL-URraine Research Academy

are desirable to be legally enshrined, which will help to improve
the quality of rulemaking in this area, prevent errors of law
enforcement practice, increase the responsibility of the owner and
authorized state bodies for their actions, enhance the legal
protection of employees.

Pursuant to Article 46 of the Labor Code, suspension from
office (position) is possible in other cases provided for by law. So
let's look at them in more detail. Namely, in case of failure of
medical examination.According to Article 7 of the Law " On
Ensuring Sanitary and Epidemic Safety of the Population”,
enterprises, institutions and organizations are obliged to eliminate
upon submission of officials of the State Sanitary and
Epidemiological Service from the work of persons who are carriers
of infectious diseases , patients with dangerous infectious diseases,
or persons who have been in contact with such patients, with the
payment of prescribed social security assistance, as well as persons
who avoid A compulsory medical examination or vaccination
against infections. In these cases, such persons are not provided for
the payment of social security benefits and salaries.

Suspension from office of a civil servant. According to
Article 72 of the Law of Ukraine "On Civil Service", the ground
for suspension of a civil servant from the performance of official
duties is the non-performance or improper performance of official
duties, which could have caused or led to the death of a mother,
death or death, moral harm to natural or legal persons, the state,
territorial community.

The decision to dismiss a civil servant from the
performance of his / her duties shall be taken by the head of the
civil service or the subject of appointment respectively. The
duration of such suspension may not exceed the time of
disciplinary proceedings. In the event of suspension from office, a
civil servant shall be obliged to remain in the workplace in
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accordance with the rules of internal service and to facilitate the
conduct of disciplinary proceedings.

In the event of disciplinary proceedings being closed
without the civil servant being held liable to disciplinary action, he
or she shall be paid in due course the termination of his / her duties
in the amount of average salary.

Suspension of a civil servant from the performance of
official duties in case of committing a corruption offense shall be
carried out in accordance with Article 30 of the Law of Ukraine
“On Prevention of Corruption”. According to this rule, the
suspension of a person authorized to perform the functions of a
state or local self-government, equivalent to a person from the
performance of a task, taking an action, taking a decision or
participating in its adoption in the conditions of real or potential
conflict of interest is carried out by decision of the head of the
relevant body in cases, if the conflict of interest is not of a
permanent nature and provided that it is possible to involve in such
a decision or to take the appropriate actions of other employees of
the relevant body, enterprise, establishment Novi organization.
Suspension of a person empowered to perform the functions of a
state or local self-government, equivalent to a person from
performing a task, committing an action, taking a decision or
participating in its adoption in the conditions of real or potential
conflict of interest, as well as engaging in such a decision or taking
the appropriate actions of others employees of the relevant body is
carried out by decision of the head of the body or the relevant
structural unit in which the person works.

Suspension in case of criminal proceedings. According to
Article 154 of the Criminal Procedure Code of Ukraine, suspension
from office may be carried out in respect of a person suspected or
accused of committing a crime of moderate, serious or serious
crime, and regardless of the gravity of the crime, a law enforcement
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official. That is, according to the norms of the Criminal Procedure
Code of Ukraine, it is possible to remove any employee, not just an
official, from work. The Criminal Procedure Code of Ukraine
stipulates that the suspension is carried out on the basis of the
decision of the investigating judge for a term not exceeding two
months. The term of suspension may be extended in accordance
with the requirements of the article.The suspension may be
canceled by the decision of the investigating judge during the pre-
trial investigation or the trial, during the court proceedings at the
request of the prosecutor or the suspect or accused who were
removed from office, if the further application of this measure is no
longer necessary.

Suspension of the driver. The reason for the suspension may
be the absence of a document that entitles you to drive. According
to Article 16 of the Law of Ukraine "On Traffic", the driver must
have a driver's license when driving a vehicle. The absence of such
a certificate from the employee, who, according to the staff list,
performs the duties of the driver, is grounds for dismissing him
from work. In this case, the employer has the right to dismiss the
employee from work, and if possible - to transfer him to another
job, the performance of which does not require a certificate, which
should be stipulated in the order.

The article presents a theoretical generalization and new
solution of the scientific problem, which consisted in
comprehensive coverage of the problems of suspension of the
employee and formulation of scientific and practical
recommendations for improving the legal regulation in this field.

Having analyzed the work of several law experts, one can
determine the definition of suspension of an employee, namely the
temporary refusal of an employer or an authorized state body to
provide an employee with a job specified in the employment
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contract, in cases provided for by law, with the preservation of the
place of work and, as a rule, without preservation salary.

Suspension is not a disciplinary action in administrative and
legal literature, some authors attributed the suspension from work
for social influence, disciplinary influence, others — up to
administrative penalties. However, suspension does not pursue the
purpose of punishment employee; this is a special temporary
measure that wears a warning nature. It shall continue on or before
the legal fact specified in the law, or the cessation of the
circumstances that led to the suspension, or resolving the issue of
further fate of the dismissed employee

Conclusion. To sum up all mentioned above, in dismissing
an employee, the employer is obliged to act on the basis, within the
limits of the powers granted and in the manner prescribed by law,
impartially, to observe the principle of equality before the law,
preventing all forms of discrimination, justified, that is, taking into
account all circumstances, decision making: legal basis for
suspension from office; the consequences of suspension from office
for others; statutory provision for the suspension of a discharged
employee, the deadlines for suspension, which must correspond to
the time required to remedy the reasons for the suspension, unless a
different deadline is set by the competent authority.

The suspension of an employee from work and, in general,
the Labor Law of Ukraine has not yet been fully considered and
worked out, so work in this area can and should be done for the
benefit of Ukrainian workers.
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YIK: 347.715:347.191.4
®LIIi TA IPEICTABHUIITBA IOPUJIMYHUX OCIB

Lnas Crenuk, cryn. 2 Kypcy wopuia. G-ty
KoHcynbTaHT 3 akaeMigyHO1/ FOPUIMIHOI aHTTIHCHKOT MOBH:
JL.P. Ky3nenoBa, xawno. ¢inon nayx, ooyenm
JIsBiBCHKMI HalliOHANIBHHK yHiBEepcUTET iMeH1 IBana Dpanka

Cmamms npucesuena BUBYEHHIO NUMAanHs
npasocyod ‘ekmuocmi IOPUOUYHOT ocobu 3 HAAGHUMU
Bi0OKpeMmeHumMuy  niopo3oinamu. Aemop Haoae  BU3HAYEHHS
NOHAMMSL «MepenHcesa npagocyd eKMHIiCmy I0PUOUYHOL 0cobuy ma
onucye ii 0CHOBHI 03HAKU, OKpeMi eleMeHmu npagocyd’ eKmHOCHI,
AKI XapakmepHi 051 8i00KpeMIeHUx niopo30inie 1puouyHoi ocoou,
a maxoxc i Xxapaxkmepui 0cooOaU80Cmi 8i00KpeMIeHUX Nniopo30inie
FOPUOUYHOT 0coOU, AKI He 00380JAMb HA36AMU IX aOCOIOMHO
npasocyd EKMHUMU YMBOPEHHIMU.

Knwuosi  cnosa:  wpuduuna  ocoba,  mepedgicesa
npasocyd ekmuicmo, 8i00KpeMIeH Ul niopo3oin, Qinis,
npeoCcmasHuymeo, meopis npasq.

AFFILIATES AND REPRESENTATIVE OFFICES OF
LEGAL ENTITIES

lllya Stetsyk, Second-Year Law Student
ESP Supervisor: L.R. Kuznetsova, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article is devoted to the study of legal personality of a
legal entity with available separate units. The author defines the
concept of "network legal personality of a legal entity" and
describes its main features, the individual elements of legal
personality that are characteristic of the separate units of the legal
entity.
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separated subdivision, branch of a legal entity, representation of a
legal entity, theory of law.

Problem statement. Legal personality of a legal entity is a
complex phenomenon both in external expression and in internal
content. This legal phenomenon has continuously developed
throughout the history of jurisprudence, it has not stopped its
evolution and now, sometimes far ahead of its formation, both legal
opinion and legislative regulation of the real social relations of the
relevant content. The legal entity, in turn, has also undergone a
difficult path of intense evolutionary movement. In recent decades,
this process has become significant not only in law but also in all
other spheres of public life, and especially in economic practice,
where a legal entity has squeezed an individual into the
background. Legal personality of a modern legal entity quite
naturally reveals new, more and more complex forms of existence,
acquiring its functional basis, in particular, in the form of a network
of separate structural units.

Recent research and publications. Studies of individual
aspects of legal personality of the legal entity, as well as the subject
of law in general were carried out by both domestic authors and
foreign ones, in particular Alexandrov V.E., Arkipov S.I.,
Grudnitskaya S.N., Kozlova N.V., Kochin V.V., Okunev I.S.,
Serova 0.0., Stukalova Y.V., Sumsky D.O., Filik N.V., and other.

The main purpose of this article is to conduct a general
theoretical study of the phenomenon of "network legal personality”
of those legal entities that have an extensive system of separate
units, to disclose the content of the concept of "network legal
personality of a legal entity”, as well as to identify the main
features of this legal phenomenon.
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Presentation of the main material. One of the less
explored forms of legal personality of a legal entity is the so-called
"network legal personality”. Despite the fact that the existence of
legal entities with a branched network of separate units has become
almost the norm today, the phenomenon of "network legal
personality” has not been thoroughly considered and understood by
the scientific legal community, and the term "network legal
personality” can be considered as a whole. in practice and in the
theory of jurisprudence. This state of affairs is rather strange given
that the first manifestations of "network identity” have been
observed since the Middle Ages, when merchants who could not
operate in many places at one time created trade guilds or societies
(the first forms of "legal entities of the network type ") in order to
expand the areal of their affairs.

However, if in the Middle Ages such a process meant the
creation of a new separate "entity”, then the modern separate units
of a legal entity, although relatively independent entities, still
remain a special component of the legal entity-founder and in
relations with other entities its legal personality. Remaining the
sole entity, a legal entity may create separate divisions outside its
core business to expand the latter. Yes, nowadays the separate
divisions of a legal entity are branches and representative offices,
which do not appear as separate legal entities. Separate units
should not be identified with subsidiaries of a legal entity, since the
subsidiary, although dependent on the parent company, but by its
legal nature acts as a completely separate entity, empowered with
separate rights and responsibilities, separate organizational
structure and property. The main type of separate subdivision of a
legal entity is a branch, which is located outside its location and
performs all or part of its functions (Part 1, Article 95 of the Civil
Code of Ukraine) [1].
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From a legislative definition, the concept of a branch may
give the impression that the branch completely or partially removes
its legal personality from the parent organization. However, this is
not at all true, because a branch cannot acquire rights or obligations
for itself in its relations with the outside world, because: 1) it is part
of a legal entity and acts in its composition; 2) legal capacity is not
assigned to the branch, but is only realized by it within the rights
and obligations of the legal entity itself. Thus, the legal personality
of the legal entity is not transferred to the branch, but only extends
to it. In another type of separate subdivision, the legislator defines a
representative office — a separate subdivision of a legal entity,
located outside its location and providing representation and
protection of interests of a legal entity. There is no reason to speak
of the independent legal personality of a separate subdivision of a
legal entity, since this phenomenon presupposes the existence of a
subject on which the rights entrusted with obligations and which
can properly exercise them are enshrined.

A separate unit is not an independent entity; it is only an
organizational element of a legal entity that realizes a certain part
of its legal capacity, tort and capacity. However, the legislation of
Ukraine has tendencies to approach the status of separate units to
the status of legal entities. For example, the Tax Code of Ukraine,
together with legal entities and individuals, defines the separate
units as independent taxpayers, and states that they must keep tax
records of the individual taxes they pay [2]. In addition, separate
units can open separate accounts with banking institutions. This
approach indicates that, although the separate units are not legally
endowed with independent legal personality, they are internal
organizational entities with signs of legal personality.

However, the existence of a set of features of an individual
entity does not make a separate unit such. Confirmation that
separate divisions are not endowed with independent legal
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personality is the provision of separate legislative acts, for
example:

« Claims arising from the activities of a branch or
representative office of a legal entity may also be filed at their
location (Civil Procedure Code of Ukraine). However, such claims
are not filed with a branch or representative office, but with the
legal entity itself, whose interests were represented by such
separate divisions, which, among other things, testify to the lack of
separate divisions in their own divisions [3]. Thus, a separate unit
cannot act as a separate plaintiff or defendant in court.

* Property rights can arise only in individuals, and separate
units are not recognized by persons (Civil Code of Ukraine) [1].
As we noted earlier, separate divisions may be vested in the
property of the "parent” legal entity, but without transferring
ownership of such property to them. Without the ability to use the
property assigned to it, the detached unit loses its own ability to act.

A separate unit (including one registered in the territory of
another country) cannot enter into an agreement with its parent
legal entity, since such an agreement will be concluded by the same
person, which contradicts the nature of the contract as a transaction
involving two or more parties [4, p. 741-777]. It is accepted that
the legal status of the head of the branch is almost similar to the
legal position of the head of the legal entity, since they both
exercise the authority entrusted to them by organizational and
social units. However, this is not entirely true. The head of a
branch or representative office in foreign relations expresses not
the will of a separate unit headed by him, but the will of a legal
entity whose interests are subject to representation and legal
protection in accordance with the provision on the branch
(representation). In addition, the powers of the head of a separate
unit may be limited or clearly defined within the power of attorney
issued by a legal entity. The fact that the head of a branch or
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representative office represents the interests of a legal entity but
acts in the internal organizational processes directly on behalf of a
separate unit, may indicate that such an organizational entity,
although not endowed with its own full legal personality, has
separate characteristics. An interesting and noteworthy is the
position of Grudnitskaya, which states that separate units can be
considered as enterprises without the right to legal personality [5,
p. 137]. The author cites as an example EU legislation and
international tax treaties, which define separate subdivisions as
independent entities of economic relations [6, p. 81]. In another of
his studies, Grudnitskaya considers the issue of legal personality of
local units of public associations, which were created and acted as
separate legal entities for a long time, but due to changes in the
Ukrainian legislation they were forced to liquidate and acquire the
status of "separate unit” [7, p. 102].

Conclusions and prospects for further research.
Affiliates and representative offices, acting on behalf of a legal
entity, exercise their rights and represent their interests, but do not
bear legal responsibility for the offenses committed by them. Legal
entities that are carriers of a network legal entity are characterized
by the following features:

1. A legal entity has one or more properly organized separate
units.

2. Separate units are active participants in external legal
relations, conduct activities and represent the interests of a
legal entity.

3. Separate units have a set of attributes that indicate their
relative independence (bank account, separate tax records, the
presence of a manager,etc.), but in the relationship with the
outside world this independence is poorly expressed.

Thus, we can say that the study of real forms of legal
personality of a legal entity and, in particular, the so-called
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"network legal personality of a legal entity" is a fairly relevant
trend in modern scientific search. The analysis of this subject may
open the way for scientists to re-understand the phenomenon of
"legal personality”, which, in turn, will allow one step closer to
understanding the nature and place of a legal entity in the complex
system of modern legal coordinates.
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MACTABH BUBHAHHSA 3AKOHIB TA THIINX
INPABOBUX AKTIB HEKOHCTUTYIIMHUMU

JIr6oB Cyrak, cryn. 2 Kypcy opuia. G-ty
KoHcynbTaHT 3 akaieMidyHO1/ FOPUIMIHOI aHTITIHCHKOT MOBH:
A.L Pany, xano. ginon. nayx, ooyenm
JIsBiBCHKUI HalliOHATBHUH yHiBepcHUTET iMeH1 [Bana dpanka

Y emammi xapaxmepusyiomuvca niocmasu, wo 6usnauaome
SAKI  NPUUHAMI 3AKOHU mda [HWI HOPMAMUBHO-NPABOBT AKMU
MOJHCYMb 88ANCAMUCH HEKOHCIMUMYYIUHUMU. 30Kpema, nepeniyeHo
MUnU HOPMAMUBHO-NPABOGUX AKMIB, SKI MONCYMb BUSHABAMUCD
HEKOHCIMUMYYIUHUMU.

Knwuosi cnosa: KOHCMUmMYYItuHiCMb,
HeKoHcmumyyitiHicms, npasosi axmu, Koucmumyyiunui Cyo
Ykpainu, Koncmumyyis.

THE GROUNDS FOR RECOGNIZING LAWS AND OTHER
LEGAL ACTS AS UNCONSTITUTIONAL

Liubov Suhak, First-Year Law Student
ESP Supervisor: A.l. Radu, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article considers the grounds that define which laws
and other normative legal acts may be considered unconstitutional.
In particular, the types of normative legal acts that may be
identified as unconstitutional are listed.

Key words: constitutionality, unconstitutionality, legal acts,
Constitutional Court of Ukraine, Constitution.

Problem statement. During the adoption of laws or other
legal acts the greatest attention is given to their constitutionality
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(accordance to the Constitution), as far as the Constitution is the
main document (law) of the state that defines the state system,
procedure and principles for the functioning of representative,
executive and judicial authorities, electoral system, rights and
duties of the state, society and citizens of the state.

The purpose of the article is to define the grounds for the
recognition of laws or other legal acts as unconstitutional.

Presentation of the main material. Constitutionality of
laws and legal acts is the basis of the rule of law in the state. To
perform such a mission the government of Ukraine created a
special body - the Constitutional Court of Ukraine. The
Constitutional Court is the only body of constitutional jurisdiction
in Ukraine. The Constitutional Court of Ukraine is a legal entity, it
has a seal with the state emblem of Ukraine and its name. Thus, the
task of the Constitutional Court of Ukraine is guaranteeing the rule
of the Constitution of Ukraine as the main law throughout Ukraine.
Its organization, powers and procedures are determined by the
Constitution of Ukraine.

Laws and other legal acts or separate opinions, which are
recognized as unconstitutional, lose their validity from the day of
the adoption the decision on their unconstitutionaliy by the
Constitutional Court of Ukraine. Material or moral harm that was
inflicted to individuals or legal entities by the Acts and actions that
were recognized as unconstitutional are compensated by the State
in accordance with the procedure established by law.

Article 152 of the Constitution of Ukraine defines grounds
for the recognition of unconstitutionality of legal acts or their
separate parts. One of these grounds is the inconsistency between
the Constitution of Ukraine and a legal act. The analysis of the
decisions of the Constitutional Court reveals that during the process
of making a decission on the constitutionality of the legal act, the
court comes not only from the literal content of the prescriptions of
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the Basic Law, but it also takes into account its spirit, reflected in
the content of separate concepts, principles, etc.

Let’s consider some examples:

1) clarification of the content of the definition of Ukraine
as a social, legal state became one of the grounds for recognizing the
unconstitutional provisions of the Law of Ukraine of December 7,
2000 “About the state budget of Ukraine for 2001”, as well as other
laws on suspension of the action of certain legislative acts in the part
of granting benefits, compensation and guarantees for certain
categories of citizens (The Decision of the Constitutional Court of
Ukraine of 20 March 2001);

2) the Constitution of Ukraine (article 27) proclaims the
inalienable right of every person to life. In this context, and according
to the fact that Ukraine is a social, democratic, legal state in which life
and health, honor and dignity, immunity and human safety are
recognized as the highest social value, the Constitutional Court of
Ukraine with its decision of December 29, 1999 recognized the
provisions of the Criminal Code of Ukraine in the part that included
the death penalty as a kind of punishment unconstitutional.

The second reason for the recognition of unconstitutionality
of laws and other legal acts is the violation of the established
procedures for their consideration or entry into force. For the
characteristics of this reason, it is necessary to address to the
decision of the Constitutional Court of Ukraine of July 7, 1998, in
which the Constitutional Court, giving the official interpretation of
the parts 2-3 art. 84 of the Constitution of Ukraine outlined separate
constituents of such procedure concerning Parliament: laws,
decrees and other acts of the Verkhovna Rada of Ukraine are
accepted only at its plenary sessions. Laws or other acts have to
gain a required number of votes for their support; At the meetings
of the Verkhovna Rada of Ukraine The Deputy of Ukraine has no
right to vote instead of other deputies of Ukraine.
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According to the decision of the Constitutional Court of
Ukraine violation of such procedure by the Verkhovna Rada is the
basis for recognizing laws or other legal acts as unconstitutional.
The decision of the Constitutional Court on recognition of
unconstitutionality of laws, other legal acts, or their separate parts
means the loss of validity from the date of adoption of such a
decision. The legal act or its separate parts, which are recognized to
be unconstitutional, cannot be reenacted in the same version. The
deviation from this approach would mean the infringement of
constitutional ~ prescriptions on mandatory execution of
Constitutional Court decisions. The recognition of laws and other
legal acts or their separate parts as unconstitutional shall be the
basis for the abolition of provisions of legal acts that are based on
acts recognized as unconstitutional. This approach is consistent
with the principles of the legal state that are defined in the current
Constitution of Ukraine, as well as the hierarchy of forms of law in
the state.

Important fact for the settlement of legal relations is the
provisions of art. 74 of the law of Ukraine “About the
Constitutional Court of Ukraine” of October16, 1996, according to
which the Constitutional Court may indicate the preeminence of its
decision in consideration of general jurisdiction by courts in
connection with legal relations arising from the action of the non-
constitutional act. At the same time, regardless of this guidance in
accordance with art. 3472 of the Civil Code of Ukraine recognition
of the unconstitutionality of law, which was used by the court in
resolving the case, is the basis for revising the decisions and rulings
of the courts of the first, appellate, and cassation instances.

The Constitutional Court of Ukraine with all the legal force
of its decisions and conclusions is not endowed with the legal
mechanisms capable of forcing them to be performed when
necessary. The unconditional fulfillment of these acts must be
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based on a higher authority of the Court, local self-government
bodies, as well as at the proper level of performing discipline and
legal culture.

Part 3 of the same article provides the reimbursement of
material or moral damages inflicted to individuals or legal entities
by acts or actions recognized unconstitutional. Refunds shall be
made according to the law. This right can be implemented by
applying to a court of general jurisdiction with a claim for damages
in accordance with Part C of Art. 11 of the Civil Procedure Code of
Ukraine.

The Constitutional Court of Ukraine, giving the decision on
November 25, 1997, in case of constitutional appeal of the citizen
Dziuba, gave an official interpretation of provisions of Part 2 art. 55
of the Constitution of Ukraine noted that everyone (a citizen of
Ukraine, a foreigner, a stateless person) has a state-guaranteed right
to appeal in court of general jurisdiction against the decision, action
or inaction of any public authority, body of local Government,
officials and officers, if he/she considers that their decisions, actions
or omissions violate or restrict his/her rights and freedoms. Such
complaints are subject to direct concideration in the courts.

Conclusion. Summing up, we conclude that there are two
basic grounds for the recognition of laws or other legal acts as
unconstitutional: 1) the inconsistency of the Constitution of
Ukraine; 2) violation of the Constitution procedure for their
consideration, adoption or entry into force.
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The article is devoted to the characteristics of the legal
framework of financial monitoring in Ukraine. The main goals and
objectives of financial monitoring are determined. The basic
directions of activity of the State Financial Monitoring Service in
Ukraine are investigated. Conclusions have been made and
suggestions for improvement have been provided.

Key words: finance, financial monitoring, state financial
monitoring, legalization of “laundering” of dirty money received
from crime, financing of terrorism.

Problem statement. In the modern world, the theme of
counteracting the legalization of proceeds of crime (Anti-Money
Laundering / Combating the Financing of Terrorism (further —
AMLJ/CFT)) is still relevant. Offenders often try to use the financial
systems of foreign countries to launder (legalize) "dirty” funds.
Against this background, an important tool for preventing the
proceeds of crime is the constant monitoring of transactions and
cash flows, in particular, in the accounts of bank customers.
However, no financial institution is insured against the likelihood
of accidental complicity in the process of money laundering. The
main part of the system of counteracting the legalization of funds
obtained illegally is the system of financial monitoring. It must, on
the one hand, comply with international norms and standards, and
on the other hand, take utmost account of the existing financial
system. Financial monitoring is a set of measures undertaken by
financial monitoring entities to prevent and counteract the
legalization (laundering) of proceeds of crime or terrorist financing,
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providing for public financial monitoring and initial financial
monitoring. Therefore, the issues of financial monitoring remain
unexplored, and the legal framework is not entirely perfect and
requires the legal experience of the world's leading countries.

Recent research and publications. Important contributions
to the study of theoretical issues of financial monitoring have been
made by such domestic scientists as D. Bekerska, G. Bekh,
L. Voronova, O. Kopylenko, M. Kucheryavenko, E. Dmytrenko,
and among foreign ones: S. Zapolsky, M. Proshunin. Experts such
as G. Gurzhiy, V. Kirsanova, Ya. Yanushevych have been
investigating the theory of financial monitoring in Ukraine.

The purpose of the article is the following: to research the
identification and analysis of the main legal principles of financial
monitoring in Ukraine and the general characterization of domestic
and foreign regulatory acts in this field.

Presentation of the main material. In administrative law,
control is defined as the process of influence of the controlling
entity on the controlled entity in relation to the latter's activities in
order to achieve the stated purpose. Financial control can be
considered as a type of control over the scope, as well as a complex
and purposeful financial and legal activity of financial control
bodies or their subdivisions or representatives, persons authorized
to exercise control based on the provisions of the acts of the current
legislation [1, p. 6]. The etymological content of the category
"monitoring” can be described as a process of observation
(tracking) with appropriate further analysis and reflection of the
results obtained. Part of the relationship with financial monitoring
in terms of content and scope of activities will be close to financial
control.

Under the Law of Ukraine “On prevention and
counteraction to legalization (laundering) of proceeds from crime,
terrorist financing and the financing of proliferation of weapons of
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mass destruction” (hereinafter referred to as the Law) [2], financial
monitoring is a set of the measures which financial monitoring
entities take to prevent and counteract legalization (laundering) of
the proceeds of crime, terrorist financing, and financing
proliferation of weapons of mass destruction, including state
financial monitoring and primary financial monitoring. Moreover,
the financial monitoring entity is, in accordance with Article 1 of
the aforementioned Law, "the actions with the assets related to the
respective participants of financial transactions which carry out
them, provided there are the risks that such assets may be used to
legalization (laundering) of the proceeds of crime or terrorist
financing or financing of proliferation of weapons of mass
destruction, as well as any information on such actions or events,
assets and their participants” [2]. In general, the financial
monitoring system consists of the initial and state levels.

Initial financial monitoring is explained by the Law as a set
of measures which are taken by initial financial monitoring entities
and aim at meeting the requirements of this Law, normative legal
acts of state financial monitoring entities, and which include, in
particular, mandatory and internal financial monitoring. The
reporting entities are: (1) banks, insurers (reinsurers), insurance
(reinsurance) brokers, credit unions, pawn brokers, and other
financial institutions; (2) payment organizations, participants or
members of payment systems; (3) commodity and other exchanges
which conduct financial transactions with goods; (4) professional
participants of the stock market (security market); (5) postal
operators, other institutions which conduct financial transactions
with transfer of funds; (6) branches or representative offices of
foreign economic entities which provide financial services in the
territory of Ukraine; (7) specifically identified primary financial
monitoring entities: (a) business entities which provide
intermediary services during purchase — sale of real estate;
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(b) business entities which trade precious metals and precious
stones, and products from them for cash; (c) business entities which
conduct lotteries and gambling games, including casinos, electronic
(virtual) casino; (d) notaries, lawyers, lawyers' offices and
associations, auditors, accounting firms, economic entities which
render accounting services, economic entities which provide legal
services (except for the entities which provide services within the
framework of labour relations); (8) other legal entities which by
their legal status are not financial institutions, but provide separate
financial services.

The Law defines state financial monitoring as a set of the
measures which are taken by state financial monitoring entities and
aim at meeting the requirements of the legislation in the sphere of
preventing and counteracting to legalization (laundering) of the
proceeds of crime, terrorist financing and financing proliferation
weapons of mass destruction. The state, acting as a subject of
public law, carries out monitoring activities through specially
authorized entities. The state financial monitoring entities are the
National Bank of Ukraine, the central executive body forming and
ensuring the implementation of the state policy in the sphere of
preventing and counteracting to legalization (laundering) of the
proceeds of crime, or terrorist financing, the Ministry of Justice of
Ukraine, central executive bodies which ensure the formation of the
state policy in the sphere of providing postal communication
services, in the sphere of economic development, the National
Commission on Securities and Stock Market, the National
Commission which carries out state regulation in the sphere of
financial service markets, and specifically authorized body.

At present, the state financial monitoring which is
performed by the central executive body which implements the
state policy in the sphere of preventing and counteracting
legalization (laundering) of the proceeds of crime, terrorist
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financing, and financing proliferation of weapons of mass
destruction is legally defined as the aggregate of the measures
taken by such body to collect, process and analyze the information
on financial transactions which is submitted by primary entities and
state financial monitoring and other state authorities, the respective
authorities of foreign countries, other information which may be
associated with any suspicion of preventing and counteracting to
legalization (laundering) of the proceeds of crime, terrorist
financing and financing proliferation weapons of mass destruction
and/or other illegal financial operations, as well as the measures
taken to verify such information in accordance with the legislation
of Ukraine.

The State Financial Monitoring Service of Ukraine that is a
central executive body which implements the state Anti-Money
Laundering / Combating the Financing of Terrorism policy is the
key element of the AML/CFT system. According to the Statute of
the State Financial Monitoring Service of Ukraine [3], the activity
of the State Financial Monitoring Service of Ukraine is regulated
and coordinated by the Cabinet of Ministers of Ukraine through the
Minister of Finance of Ukraine. The main areas of activity of the
State Financial Monitoring Service are: 1) realization of the state
policy in the field of prevention and counteraction to legalization
(laundering) of proceeds from crime, or financing of terrorism, as
well as making proposals for its formation; 2) collection,
processing and analysis of information on financial transactions
subject to financial monitoring, other financial transactions or
information that may be related to suspicion of legalization
(laundering) of proceeds from crime or terrorist financing; 3)
creation and maintenance of functioning of a single state
information  system in  the field of  Anti-Money
Laundering/Combating the Financing of Terrorism.
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The Financial Action Task Force (on Money Laundering)
(FATF) [6] develops International Standards and Anti-Money
Laundering Measures. The Financial Action Task Force is an inter-
governmental body established in 1989 by the Ministers of its
Member jurisdictions. The objectives of the Financial Action Task
Force are to set standards and promote effective implementation of
legal, regulatory and operational measures for combating money
laundering, terrorist financing and other related threats to the
integrity of the international financial system. The Financial Action
Task Force is, therefore, a “policy-making body” which works to
generate the necessary political will to bring about national
legislative and regulatory reforms in these areas.

The Financial Action Task Force has developed a series of
Recommendations that are recognised as the international standard
for combating of money laundering and the financing of terrorism
and proliferation of weapons of mass destruction. They form the
basis for a co-ordinated response to these threats to the integrity of
the financial system and help ensure a level playing field. First
issued in 1990, the Financial Action Task Force Recommendations
were revised in 1996, 2001, 2003 and most recently in 2012 to
ensure that they remain up to date and relevant, and they are
intended to be of universal application. The original Financial
Action Task Force Forty Recommendations were drawn up
immediately after the creation of the Financial Action Task Force
in February 1990 and was published in April of the same year as an
international programme to combat the misuse of financial systems
by persons laundering drug money. The Financial Action Task
Force Forty Recommendations twice reviewed and accepted the
new wording at the plenary session in June 1996 and June 2003.
The Financial Action Task Force Recommendations allow States to
reveal some flexibility in their implementation, taking into account
the particularities of the national legal system. Today, around 180
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countries, members of the Financial Action Task Force and its
regional groups, have confirmed their readiness to implement 40
recommendations in the 2003 edition. An important role in their
dissemination and effective implementation has also played the
self-assessment and mutual evaluation system adopted by the
Financial Action Task Force.

All editions of the Financial Action Task Force Forty
Recommendations cover four major blocks of issues: 1) criminal
prosecution of persons involved in money laundering, including
security measures and confiscation of criminal proceeds;
2) measures taken by financial institutions to prevent money
laundering; 3) institutional arrangements, including the
establishment of regional structural units to counteract money
laundering, as well as the legal and material support for the
activities of law enforcement and supervisory bodies;
4) international cooperation in the field of combating money
laundering, including as regards the exchange of information
between competent authorities [5].

Among the most important innovations foreseen in the
2003 recommendations are the following: the inclusion of counter-
terrorism financing as a target for preventative measures and
international cooperation mechanisms; the extension of obligations
to take preventive measures not only to financial institutions, but
also to certain non-profit enterprises and professions; establish a
direct order to set up a financial intelligence unit in each country in
accordance with international standards.

The recommendations list the actions for which States
parties should be held accountable: from participating in an
organized crime group and racketeering to insider deals and market
manipulation. Section B defines the responsibilities for combating
money laundering for financial intermediaries (operators),
including the specific nature of their activities.
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Conclusion. To sum up, nowadays Ukraine has a fairly
codified legislation that generally meets the international
requirements for counteraction to the legalization of criminal
proceeds, and also has appropriate domestic financial intelligence
structures. Therefore, in my opinion, the most important task
remains to improve the effectiveness of interaction between the
State Financial Monitoring Service of Ukraine and the institutions
of primary monitoring.
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AJL. ApuumeBcbKa, Kano. (iloa. HayK, 00YeHm
JIbBiBCHKMI HallIOHANIBHUK yHiBepcUTET iMeH1 IBana dpanka

V yiti cmammi npoamanizogano HOPpMAMueHy npupooy
oxcepenl mpyoosoco npasa, ix (QYHKYioHalbHe NPUSHAYEHHS 6
peanamenmayii - mpyoosux ma Nnoe8 s3aHUX 3 HUMU BIOHOCUH.
Jocniosxcyromecss  ocobausocmi - Oxcepen  mpyoosoz2o  Npasd,
3AKOHOMIpHOCMI  IX CMAHOBNEHHA U PO3BUMKY, NpobIeMu
V3e00dicenocmi 1l NIONOPsAOKOBAHOCMI  IOPUOUYHUX AKMIB, WO
micmams Yy cobi mpyoosi npaeosi nopmu. Ocobausy yeazy
npudineHo npodiemi npusedeH s HAyiOHAIbHO2O 3aKOH00A8CMEA Y
BIONOBIOHICMb 00  MIJICHAPOOHUX — MPYOOBUX — CMAHOAPMIB.
IIpoananizoéano npuyuHu GUHUKHEHHSI MA CHOCOOU YCYHEHHs.
npocanun ma 1puOUdHUX KOII3iu y mpyoosomy npasi. Busnaueno
3HaQueHHsi ma Micye Yy cucmemi Odxcepenr mMpyooso2o npasda
JIOKATIbHUX HOPMAMUBHO-NPABOBUX AKMIE.

Knwuosi cnosa: Ooicepeno npasa, mpyoose npaso,
HOpMamueHO-Npasosuti akm, Konizis, npoeaiuna, Kooexc zaxonis
npo  mpayio, aKkmu  JOKAIbHO20 — XApakmepy,  MINCHAPOOHI
cmanoapmu.
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This article analyzes regulatory nature of sources of labour
law, their functional purpose in the regulation of labour relations.
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The article investigates features of sources of labour law,
regularity of their development and formation, problems of
concurrence and subordination of legal acts. Particular attention
was paid to the issue of taking national legislation in conformity
with international labour standards. The main causes and ways of
elimination of gaps and collisions in labour law are analyzed. The
role and place in the system of sources of labour law of local
normative acts are considered.

Key words: source of law, labour law, normative act,
collision, gap, Labour Code, local acts, international standards.

Problem statement. As Ukraine is now developing as a
democratic, social and law-based state, the problem of legal
regulation of labour is becoming more and more important. The
reason is that labour legislation has changed a lot recently. It is
well-known that labour law regulates labour relations according to
the material level of the society's development. Therefore, if the
living conditions are changing, the sources of labour law are also
altering. Especially, it is characteristic of the current situation,
when economic relations and property categories are being
modified, companies are denationalizated, which leads to further
development of labour relations.

First of all, it is necessary to determine what the source of
law is. There are several meanings of the sources of law. One of
them tells us that the source of law are material conditions of life of
the society, economic, political and social needs of the relevant
social groups that create the law. According to another approach,
the source of law is an external form of expression of legal norms
by which regulation of labor relations is ensured.

The sources of labour law have their own special features,
which distinguish them from the sources of other branches of law.
There is a great number of local acts, which are elaborated and
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approved in a particular institution. It helps to provide the most
effective regulation. Besides it, as a result of economic
development, legal agreements are becoming more and more
important. There are such kinds of legal agreements as: general,
sectoral and regional agreement.

The next feature of the sources of labour law is the large
number of normative acts. It is the reason why normative acts often
contain contradictory provisions. The sources of the Ukrainian
labour law include the Constitution of Ukraine, the Labour Code of
Ukraine, normative acts, local acts, and international agreements,
[2; 4; 3; 10].

Recent research and publications. Because of the fact that
labour legislation is often changed, a thorough study of this
problem is important. The research of different aspects of the
sources of labour law has been presented in the works by Ukrainian
and foreign scholars such as: N. Hytoryan, S. Ivanov, D. Karpenko,
, P. Pylypenko, I. Shamshyn, D. Zoravych. Despite the fact that this
problem is studied by a lot researchers, the sources of Labour law
need further comprehensive studies because of the complexity of
problems in the sphere of Labour law in the context of Ukraine's
integration into the European Union.

The purpose of the research. The aim of research is to
study the main characteristics of the sources of labour law. The
tasks of the research are as follows: the determination of the notion
"sources of law", the definition of the place of the sources of labour
law in labour legislation. The research investigates the notion,
legal nature, the system of the sources of law and their features.

Presentation of the main material. The main source of the
Ukrainian labour law is the Constitution, which has the highest
legal authority. The provisions of the Constitution are the norms of
a direct effect. Laws and other normative legal acts should be
adopted on its basis and conform to it.

252



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

The Constitution proclaims the major labour rights and
guarantees. For example, according to Artice 43 "Everyone shall
have the right to work, including a possibility to earn their living by
working that they freely agree to". Besides, the Constitution
consolidates that the state should create proper conditions for the
citizens to fully realise their right to work. The most important
principles of labour relations are as follows: the use of forced
labour is prohibited, the employees are protected from unlawful
dismissal, the employment of women and minors in dangerous
occupations is prohibited, everyone has equal opportunities in the
choice of profession, those who are employed have the right to
strike in order to protect their interests.

The Ukrainian legal system belongs to the continental law
system by its nature. It means that codified laws are main
legislation sources. The Labour Code of Ukraine came into force in
1972. It has been added by numerous acts that regulate labour
contracts, working hours, holidays, payments, social protection and
the labour disputes resolution. On November, 5, 2015, the
Verhovna Rada of Ukraine passed the draft of the new Labour
Code, which is expected to replace the current Labour Code of
Ukraine initially adopted in 1971. The main purpose of the Labour
Code is to ensure safe and healthy conditions of working places,
improvement of quality of work, increase efficiency and provide
good relationship between employees and their employers.

Despite the made changes to the Labour Code, it does not
provide full regulations of labour relations. Most articles are
referral or blanket; therefore it is necessary to use other legal acts.
The specific character of labour relations in certain sectors of
economy and other objective conditions require specification of
certain provisions of the Code in accordance with these conditions
by adopting regulations of a by-law nature.
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Legal acts are mandatory in the system of sources of labor
law. Like other states of the continental system of law, Ukraine
adheres to the principles of the centralized establishment of rules
governing labor and closely related relations. Although there is a
tendency to expand the sphere of decentralized legal regulation in
labor law, the acts of public authorities will still determine
priorities in the field of labour organization.

Ukrainian legislation has a lot of problems, one of them are
numerous gaps. Laws and other normative acts are adopted to solve
this problem. At the same time, as the number of laws increases
constantly, certain contradictions appear among them.

The secondary legislation includes such normative acts as
decrees and directives of the President of Ukraine, resolutions of
the Cabinet of Ministers of Ukraine, orders, instructions, and other
legal acts.

The decrees of the President of Ukraine in the sphere of
labour law are aimed mainly at the implementation of laws and
ensuring the guarantees of workers' labor rights established by
them. The next source is the resolutions of the Cabinet of Ministers
of Ukraine. They are issued in compliance with the Constitution of
Ukraine, the Labor Code, other laws of Ukraine, normative decrees
of the President of Ukraine. They are the acts of the executive
power of Ukraine and in legal hierarchy of sources of law take
place after the decrees and directives of the President of Ukraine.

In the system of sources of Labour law, the resolutions of
the Cabinet of Ministers of Ukraine are of great importance among
the sources of Labour law of Ukraine. They regulate the issues of
working conditions of certain categories of employees, approve
special "Regulations"”, a certain "Procedure”, which determine the
legal status of certain bodies and employees.

The departmental acts are also recognized as the sources of
labor law in Ukraine. They include orders, instructions of branch
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ministries, which contain provisions for particular issues of
regulation of labour relations in the enterprises of a certain branch.

Moreover, a special place among the acts of the ministries is
occupied by the instructions and explanations of the Ministry of
Labor and Social Policy of Ukraine. The legal documents issued
by this body ensure the correct interpretation and application of the
current legislation on wages, labour regime in general and in
certain sectors of economy.

The aim of local acts is to detail separate norms in
conformity with special local conditions. Though, there are
limitations stated in the Labour Code. The Labour Code asserts that
if conditions fixed in a local act worsen the conditions of
employees, they are considered invalid.

Ukraine, as a young state takes into consideration the
experience of developed countries and our legislation should
develop according to international standards.

Ukraine's first step in this direction were the Declaration of
State Sovereignty of Ukraine, adopted on July 16, 1990, in which
the Ukraine recognized "the priority of universal norms of
international law over those of domestic law."

The Constitution of Ukraine, adopted on June 26, 1996,
created the legal basis for the development of interaction between
international and national systems of law, determined the
conditions for the introduction of international treaties into the
national law. According to article 9 of the Constitution of Ukraine
«international treaties that are in force, agreed to be binding by the
Verkhovna Rada of Ukraine, are part of the national legislation of
Ukraine». The functional purpose of this provision is to recognize
the extension of international treaties to the relations of subjects of
domestic activity and jurisdiction, and to prescribe the application
of these rules by courts, other bodies, economic entities, officials,
citizens (individuals).
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Ukraine is a member of different international
organisations. One of them is the International Labour Organisation
created in 1919. It sets labour standards that promote the rights to
work, encourage decent employement opportunities and enhance
social protection. These labour standards are proclaimed in
conventions and recommendations of the International Labour
Organisation. It is commonly accepted that the Convention and the
Recommendation form the International Labour Code.

The recommendation of the International Labor
Organization does not impose any obligation on States. By
adopting the Recommendation, the International Labour
Organisation makes a proposal, "recommends” to States that
national labour law rules should comply with the norms set out in
the Recommendation.

International agreements are sources of law in Ukraine.
According to the decision of the Verhovna Rada of Ukraine
international acts make up a part of the national law. It means that
these conventions and recommendations have higher legal power
than the national legislation and the latter should conform with
international legal norms and standards.

Conclusion. We can make a conclusion that Ukrainian legal
system has a well-structured hierarchy of normative acts. The
sources of Ukrainian labour law are changing as labour relations
are developing, a great number of new normative acts are adopted
and most of them conform with international labour rights.

On the other hand, as a result of recent transition towards a
market economy, Ukraine does not have a mature legal system
comparable to the legal systems of most European countries.
Although new laws have been introduced and amendments have
been made to labour law, this legislation is still undereveloped and
contains many loophples.
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YIK: [34:94](430)°1945/1990”

PO3INAL HIMEYYHUHHU, YTBOPEHHS ®PH I HIIP:
IXHIA MOJIAJILIIIUKN PO3BUTOK.
Ob’€AJHAHHA HIMEYYUHU B €IUHY JEPKABY

Couomisi CTynHUIIbKA, CTYA. 4 Kypcy 1opufl. G-Ty
KoncynpraHT 3 akaieMigHOT/FOpUINYIHOI aHTITIHCHKOT MOBH:
H.O. I'puns, kaHo. ¢iron. Hayk, doyeHm
JIpBiBCHKUMII HaliOHATFHUN yHiIBepCcUTET iMeHi IBana dpanka

Y cmammi npoananizosano icmopirno ymeopenus ®PH ma
HJIP, ix pozsumox, 06’ eonanna Himeuyunu 6 eouny oepoicagy. Ll
cmamms  pO3NOYUHAEMbCS 3 KOPOMKOI icmopii npo po3nao
Himeyuunu. Bu3snaueHo OCHOBHI nepedymou ybo20 pOo3naoy.
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3eadano npo 30nu konmponro. 3asnaveno npo bepaincoky cminy.
Onucano eman npoconowenus ma pozeumxy DPH ma H/P.
Jlemanvno onucano npoyec 06 ’eonanns Himeuyunu.

Knrwowuoei cnosa: posnao Himeuuunu, OPH, H/IP,
06 ’conanns Himeuuunu.

THE DIVISION OF GERMANY:
THE FORMATION OF THE FRG AND THE GDR,
THEIR FURTHER DEVELOPMENT AND
GERMAN UNIFICATION IN ONE STATE

Solomiya Stupnytska, Fourth-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The formation of the FRG and the GDR and their further
development, German unification in one state are analyzed in the
article. This article overviews a short history about the division of
Germany. Main preconditions of the collapse are determined.
Zones of control are mentioned. The fact of the Berlin wall is
observed. The phase of the formation of the FRG and the GDR and
their further development is described, as well as the German
unification.

Key words: division of Germany, the FRG, the GDR,
German unification.

Problem statement. The theme is of the article is very
topical, especially in these times when there is a conflict in the east
of Ukraine, because there are countries that want to connect our
homeland to their lands. And to prevent this, we must pay attention
to the German experience and remember this story to avoid such
mistakes in Ukraine.

258



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

Recent research and publications. The division of
Germany was researched by many scientists. For example:
A.A. Tsybulno described the German unification: historical
background and geopolitical implications. B.J. Tyshchyk in his
book described the formation of the FRG and the GDR and their
further development, as well as German unification in the one state.
These questions are included also in books, written by
V.S. Makarchuk, V.D. Honcharenko, V.P. Hlynianskiy and many
others. The analysis of all these books and articles indicated that
the main provisions of the postwar Germany were made at the
Potsdam Conference. There were 4 zones of control. Life in the
FRG was easier than in the GDR.

The purpose of the article is to learn the experience of
Germany and try to avoid the mistakes of this country, preserving
the integrity of the lands of Ukraine.

Presentation of the main material. Germany as a
sovereign state ceased to exist on May 8, 1945. After the defeat in
the Second World War, its statehood was suspended. Large areas
were separated from Germany and the rest areas were divided into
4 zones of occupation: Soviet, American, British and French.
December 2, 1946 Britain and the US signed an agreement about
the unification of their zones of occupation. In this way Bizone was
formed. In February 1948 France joined this agreement and Bizone
transformed into Tryzoniya. In the united western area a
government began to form rapidly — for example, economic and
educational council, the Supreme Court, German land bank, etc. On
June 20, 1948 in the western zones a monetary reform was carried
out. It introduced a new German mark. The reform stopped
inflation, contributed the disappearance of the "black markets." In
1949, the industry has reached pre-war levels. In September 1948 a
constitution was designed. The major law came into force on
May 23, 1949 when it was approved by the occupation authorities.
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The Constitution enshrines fundamental civil and political freedom
and declared West Germany as a democratic federal state. Apart
from traditional set of bourgeois freedoms, German lawmakers
included into the list of fundamental rights an article, the need for
which emerged after the Weimar Constitution. German constitution
proclaims: a person who uses fundamental rights to eliminate them,
will be deprived of these rights. A right of free expression of
political views is banned as well.

The formation of the FRG and the GDR. In 1949 a West
Germany included 11 lands, each of which received its own
constitution, legislative, executive and judicial authorities. By the
form of government Germany was a parliamentary republic.
Bundestag performed functions of the Parliament, whose deputies
had been elected for 4 years. Functions of the president were purely
representational, but the power of the Chancellor, who was elected
by the Bundestag, was extremely high. In 1949 the leader of the
CDU-CSU Konrad Adenauer formed a coalition government. By
this formation the FRG was completed. In contrast, on October 7,
1949 the Soviets announced the formation of the GDR on the
territory of its zone of occupation, while the FRG was declared in
the territory of Tryzoniya [17, p. 297]. As well as the whole of
Germany Berlin was divided into 2 parts: its eastern part became
the capital of the GDR. In 1952 in Germany the occupation regime
was canceled. In 1955, West Germany became a NATO member
that completed the split of Europe into two warring camps. Internal
political situation in the FRG was formed as a bourgeois
parliamentary republic headed by the President and the GDR — as
the Socialist parliamentary republic headed by the President as well
[7, p. 848].

There are the following comparative characteristics of the
FRG and the GDR: 1) Nazi party and ideology were banned (but in
1958 an allied treaty about banning of National-Socialist party in
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Germany was canceled); 2) in 1952 the occupation regime in
Germany was deactivated; 3) on the whole, political situation was
stable; social discontent manifested in the controlled form (on the
one hand, due to a high level of life, and, on the other, due to a
cruel state control; since 1949 contrary to the Potsdam Conference
a military power of FRG began to revive; 4) in 1966 a regular army
was established, Germany was increasingly trying to buy nuclear
weapons and began to create its own nuclear industry; 5) Nazi
party and ideology were banned; 6) in 1956 there was a creation of
the National People's Army; 7) on the whole, political situation was
stable, as well as in FRG; 8) the symbol of totalitarianism in East
Germany was the Berlin Wall, built by the decision of the
government of the GDR along West Berlin, and the closure of the
border with the FRG (1961).

The Berlin Wall was built on August 13, 1961. Along the
border, that counted 44.75 km, between two parts of Berlin there
were introduced 81 Street crossing points and 13 checkpoints in the
railway network. However, there were also hundreds of illegal
crossings from one part of the town to another. It was used daily
approximately by thousands of people for various reasons. East
Germans wanted to be educated in the GDR, because there it was
free, and to work in the FRG. Berlin Wall lasted until 11th of
September 1989, during its existence was repeatedly rebuilt and
expanded. The wall was one of the most famous symbols of the
Cold War and the division of Germany. While trying to cross the
border in the direction of West Berlin, many people were Killed.

Unification of Germany. In the second half of 1980, the
population of the GDR revealed more and more dissatisfaction with
the absolute power of the Social Democratic Party of Germany and
security, lack of basic civil liberties, censorship, banned private
trips to Germany and other Western countries, the GDR isolation
from the civilized world. Falsification of elections to the local
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authorities in May 1989 caused the outrage and protests from the
public. Dissident groups began to unite in a broad democratic
movement called "new forum.” In summer 1989 escapes of the
GDR citizens to the West have gained a mass character [6, p.359].
At the same time in Leipzig, Dresden, Berlin and other cities there
were mass demonstrations. People demanded freedom and
democratic change. The Government gradually lost control over the
situation in the country. At the night of the 10" of November 1989
the opening of the border between East and West Berlin took place.
Berlin Wall, which had been for 28 years, was destroyed. During
that time more than 5,000 escapees from East Berlin had overcome
it. Later a question about the unification of two German states
arose. The Constitution provided entry of the eastern states to the
FRG after the dissolution of the GDR.

In March 1990 at the elections in the GDR the Christian
Democrats won, who agreed on the unification of Germany on the
terms of FRG. On 31st of August 1990 in Berlin an agreement
about the unification of Germany was signed, which provided entry
of the GDR to the FRG [6, p.326]. October 3, 1990 act of
reunification of Germany was solemnly proclaimed. That was an
event of great historic importance not only for the German people,
but also for Europe and the whole world.

Conclusion. The process of unification of Germany was an
event of great importance — it initiated the collapse of the socialist
camp, contributed to the formation of the current map of Europe
and the emergence of the German state to new frontiers — in the
world of globalization and European integration. This historical
example has shown that if we start to change ourselves without
complaining about others, to act together, in a group, we will be
able to restore order in our country.
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VJIK 347.73:336.225(477)

HOHATTA TA 3MICT
MMOJATKOBOT O ITIPABA YKPATHH

Map’sna CBiTiuk, ctya. 3 Kypcy opui. ¢-Ty
KoncynbTaHT 3 akaIeMiqHOI/FOpUMYHOT aHIIIIHCHKOT MOBH:
H.O. I'puns, kano. ¢iron. nayx, doyenm
JIbBiBCHKHI HalliOHABHUH YHIBepcuTeT iMeHi IBana ®Opanka

Y ecmammi cgpopmynvosano ma 3’sacosano npeomem ma
Memoou nooamkosozo npasa. QOcobaugy yeacy npuodiieHo
OCHOBHUM NPOONEMHUM aCneKmam yici memu, AKi CMOCYIOMbCs
BUSHAYEHHS MAKUX NpAGOBUX Kamezopiu AK «NOHAMMA» mda
«3micmy, ma micye 8 cucmemi npasa Yxpainu. Buznaueno makoorc
YUHHI HOPMAMUBHO-NPABOGL AKMU, WO pecylromsb Bi0N08i0HI
CYCNiNbHI 8IOHOCUHU.

Knrwouoei cnosa: nonsmms, 3micm, incmumym, nio2any3b,
2a1y3b, HOpMAa NOOAMKOB020 NPAEA.

THE CONCEPT AND CONTENT OF
TAX LAW OF UKRAINE

Maryana Svitlyk, Third-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The subject and methods of tax law are formulated and
clarified in the article. Particular attention has been paid to the
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main problematic aspects of this topic, which concern the definition
of such legal categories as "concept™ and "content™ and the place
in the system of law of Ukraine. As well, the current national
legislation regulating the relevant social relations has been
analyzed.

Key words: concept, content, institute, sub-branch, branch,
tax law provision.

Problem statement. For today, there is a need to unify and
improve tax terminology and harmonize the national legislation in
this field in accordance with European standards. Having analyzed
numerous studies of scholars and theorists of law, we can point out
that there is no comprehensive scientific understanding of the
concept and key terms; the views are usually diverse. The question
of the place of tax law in the system of financial law of Ukraine
still remains debatable, since there are various arguments whether it
is an institution, a sub-branch or an independent branch of law.

The provision of resources of various spheres of public life,
satisfaction of both public interests of the state and local self-
government, and the private interests of all citizens of Ukraine are
depended on the stable financial system. As well, it should be noted
that this stable functioning is first and foremost provided by the
qualitative and concerted legal regulation.

Recent research and publications. The significant
contributions to the research of the question of the concept and
content of tax law have been made by many domestic scientists.
I. Babin, N. Prishva, O. Musica-Stefanchuk, L. Voronova,
M. Kucheryavenko described this issue in their textbooks. Among
them, the fundamental one is a six-volume work by
M. Kucheryavenko “The Course of Tax Law”. Moreover,
L. Voronova is also known to have published a financial terms
dictionary. 'Y Shemshychenko is prominent for his legal
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encyclopedia. The issue was also discovered by foreign researchers
I. Enaleeva, L. Salnikova, D. Vinnitsky, R. Farmer, R. Lake and
many others [3, p. 1].

The purpose of the article. The main purpose of this
article is to outline the concept of tax law of Ukraine and analyze
its correlation with the financial law as an independent branch of
law, characterize the subject, methods, main provisions and
institutions as well as the legal regulation of tax law in Ukraine.

Presentation of the main material. It should be noted that
the formation of the terminology in the field of tax law occurred
simultaneously with the development of taxation in Ukraine. Based
on the analysis of the works of Ukrainian scientists, it is believed
that the terminology of tax law of Ukraine is a set of tax legal terms
and terminological references used in the tax legislation of Ukraine.

The source of tax law is a form of expression of the law-
making activity of the state regarding the adoption of normative
acts establishing the rules of tax law by the competent authorities.
Thus, it is possible to distinguish the following sources of tax law
of Ukraine:

1) The Constitution of Ukraine (for example, Article 67, Article
92 of the Constitution of Ukraine);

2) The Tax Code of Ukraine, The Customs Code of Ukraine;

3) Laws of Ukraine "On taxation system", “On amendments to
the Tax Code of Ukraine and some other legislative acts of
Ukraine on improving the administration of excise tax” and
many others;

4) the international treaties, the consent to the obligation of
which are given by the Supreme Council of Ukraine;

5) legal acts adopted on the basis and on the implementation of
the Tax Code and laws on customs (for instance, resolutions
of the Supreme Council of Ukraine; decrees of the President
of Ukraine; decrees and resolutions of the Cabinet of
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Ministers of Ukraine, decrees of the State Tax Service of
Ukraine and others, adopted by the relevant bodies in within
the limits of powers and under the Constitution of Ukraine
and the laws of Ukraine);

6) Decisions of the Supreme Council of the Autonomous
Republic of Crimea, local self-government bodies on local
taxes and fees, adopted according to the rules established by
the Tax Code of Ukraine.

The main national act in this sphere, the Tax Code of
Ukraine, regulates the relations of the collection of taxes and fees,
in particular, the list of taxes and fees that are levied in Ukraine, the
procedure for their administration, taxpayers, their rights and
duties, the competence of the controlling authorities, the powers
and duties of the officials during the tax control, as well as the
responsibility for violation of tax legislation. The tax law does not
cover relations arising from the payment of tax obligations or the
collection of tax debt when talking about a person to whom the
legal proceedings are applied [6]. In this Code, many concepts and
terms are used in the meaning that differs from the concepts and
terms set out in other legal acts.

In order to find out the place of the tax law in the system of
law of Ukraine, namely — whether it is a financially legal institute,
a sub-branch or an independent branch of law, in order to give the
definition of tax law, it is necessary to conduct a comparative
analysis of the financial and tax law.

The proposal to introduce into the system of financial law a
sub-branch as a set of certain financial and legal institutions was
made in the due course by Y. A. Rovensky.

M. I. Piscotin notes that in order to form a sub-branch of the
financial law, a set of legal rules must be given certain features and
regulate a particular sphere of homogeneous relations. Because of
this, the provisions that form it must have a certain specificity that
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separates them from the general mass of norms of a given field of
law and at the same time gives them a certain internal unity. It does
not separate into an independent industry because it has more in
common than a specific one, compared to other rules of financial
law, and the state does not have a political interest in its
independent and separate development [8, p. 116]. Sub-branch of
law, following S. S. Alekseev, is the most developed association of
legal institutions. According to this, tax law cannot, in principle, be
a sub-branch of financial law, since it is included not directly, but
as a component of a larger financially legal entity — Public Revenue
[1, p. 127].

Some scholars believe that tax law, despite the rapid
development of its individual elements, meets the criteria not of
branch or sub-branch, but of the legal institute. Moreover, most
scientists agree with this point of view, as, according to the national
legislation, this opinion really seems to be the most appropriate.

Based on this position, the concept of the tax law can be
formulated. The tax law is a complex institution of the financial law
that regulates the fundamentals of the revenue part of the budget. The
complex nature of the institute of the tax law implies a certain
hierarchical structure that includes independent basic tax institutes
(institute of taxation of individuals; institute of local taxes and fees;
institute of tax liability, etc.). In conjunction with all the institutions of
the financial law, the tax law is closely linked to some of them,
primarily budgetary law and with the institute of Financial Control
(which includes a set of rules governing tax authorities). In addition, a
number of financial control bodies exercise their authorities through
tax administrations and other tax authorities.

The tax law system is an objective set of financially legal
norms that determine the internal structure of the tax law, the
content and peculiarities of placement of its institutions. There are
some features that characterize these provisions: significance,
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stability, formal certainty and protection by the state. The basic one
among them is the official establishment (sanctioning or creation)
of such norms by the state and protection by the state coercion [7,
p. 69]. There are two aspects of the obligation of the tax law. On
the one hand, it is about exercising an unconditional imperative tax
obligation, which the state attaches paramount importance to in
view of the constitutional fixing of its basis under Art. 67 of the
Constitution of Ukraine [10]. On the other hand, this is usually an
opportunity and a need for the state protection of tax law, in fact,
the obligation to apply measures of the state coercion in the case of
unlawful acts [7, p. 70].

A comparative analysis of the subject matter and method of
legal regulation of tax and financial law shows that today there are
no objective grounds to classify tax law as an independent branch
of the Ukrainian law. The subject matter of the regulation covers a
set of certain, specific relations, which makes it possible to
distinguish them from the total mass of financial relations. Their
peculiarity is the movement of money into the property of the state
and territorial communities from the «bottom up» (from the
taxpayer to the budget) in the form of taxes and fees. Relations
regarding the distribution of these funds, their allocation to meet
the public needs are not subject of tax law, although they are
governed by financial law.

There can be distinguished the imperious and property
parties. The relations about taxes and fees include both of them. On
the one hand, the state empowers the competent bodies with the
appropriate authority and controls the flow of the funds to the
budget, and on the other hand, the tax revenue is one of the main
state ownership channels, though initially in a specific monetary
form [5, p. 97].

If talking about the method of legal regulation, the tax law
is a little different from the traditional method of the financial law,
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which is based on the method of power dispositions. However, it is
characterized by a peculiar mechanism of regulation, special
intertwining of rules and legal regime. The method of tax law is a
financially legal one and involves the application of mandatory
rules [7, p. 78]. However, this matter is also disputable. For
instance, M. Karasova points out that the state, for the fulfillment
of its tasks and functions, sets strict limits of behaviour for the
subjects of tax relations within which there is given some freedom
of behaviour. She agrees that the main method of the financial law
still remains the method of the power prescriptions, nevertheless, in
some cases (for example, the conclusion of a financially legal
contract when granting a tax credit), a loyal imperative method is
used, which is a symbiosis of imperative-dispositive principles [4,
p. 124-125]. M. Kucheryavenko also adds that some freedom of
subordinate entities is possible only within the limits that are
formulated by imperative regulations [5, p. 145].

Conclusion. To sum up all mentioned above, despite the
existent regulation of the matter of tax issues, common institutions
and concepts of taxation in general are developed and adjusted
according to the needs of economic and social development,
significantly influencing the formation of the tax legislation. In this
regard, the development of a special conceptual apparatus in tax
law is of paramount importance. In future, such an apparatus may
serve to achieve the uniformity and consistency of terms and
concepts in tax acts, the introduction of the necessary minimum of
economic terminology used in tax regulation and the harmonization
of the scope of tax regulation.
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The article presents attempts to investigate the enormous
damage, caused to the world both by the nuclear disaster in
Chernobyl itself and by the unprecedented and intentional cover-up
of its real scale by the Soviet authorities.

Key words: suppressing the truth, Chornobyl disaster,
radioactive contamination.

Problem statement. The article emphasizes the importance
of conveying all information about the disaster to the public.
Information that has been hidden for years now is freely available
for detailed study and processing.

Recent research and publications. What we know about
Chornobyl disaster is largely based on recent research of historians
and journalists. Until recently, information about Chornobyl
nuclear power plant explosion had been suppressed by Soviet and
even independent Ukraine‘s authorities. Thus, our research has
been conducted based on the factual data that have become known
only recently through reports of the Ukrainian Institute of National
Memory [5], audio installation of the interviews with the witnesses
recorded by V. Marushchenko [4], and also in the works by
Vasyuta S.1. [2], Zanuda A. [7] and others.

The aims of the study are: to highlight the information
about how the Chornobyl explosion had been suppressed by the
media and to show the fragments of documents which have been
classified for 20 years.

272



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

Presentation of the main material. Chornobyl nuclear
power station‘s is a dark spot in history not only for Ukraine but for
a whole world. April 26, 1986. 01:23 AM is a tragic time when
there had taken place the events that significantly changed the life
of thousands people and had a global consequences.

On that fateful night the forth energy block had been
stopped for preventive repairs and rotor turbogenerator tests. Tests
had started at 01:23 AM. In a few seconds the sudden jump of
power entirely destroyed the 4-th reactor. Station workers who
organized the test immediately died.

At about 01:24 AM the alarm about Nuclear Power Plant
(hereinafter) NPP burning had been sent to the remote of the
security military station. In five minutes a guard with firefight crew
from Pripyat arrived. Firefighters prevented spreading the fire onto
other energy blocks.Liquidators who worked at the Chornobyl NPP
did not have protection uniform. They had received enormously
high portion of radiation and died soon.

Many Pripyat citizens became witnesses of the tragedy by
watching the explosion from the windows of their houses. But they
didn’t realize the true scale of that explosion until the next day. The
whole day of April, 26th people were walking and breathing the air
full of radiation. Evacuation began only on April, 27th. They were
strictly forbidden to take along any clothes, pets and toys. They
could pack only documents and some necessities. In order to avoid
the panic, citizens of Prypiat were led to believe that they may
come back home in 3 days.

“The statement which reveals real causes of the accident is
classified. The statement about radiation is classified. The general
statement about the country, republic, districts are classified” [1].

In the recently declassified KGB documents we can analyze
what was the purpose of the government in the first hours, days,
weeks and months after the explosion. The main goal was not the
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rescuing people. The main goal was to prevent the spread of
information about the disaster.

In their special messages KGB didn’t even mention the
pressing necessity to inform the public. Quite the opposite, on
April 29, 1986 the deputy of Security Committee had written:
“Measures are being taken to prevent the spread of panical rumours
as tendentiousl information” [2]. The KGB authorities regarded
spread of any information about Chornobyl as a lie against the
Soviet state. For spreading the information people were sentenced
to as much as 3 to 10 years according to Article 62 of Soviet
Constitution “Anti-Soviet agitation and propaganda”.

Official messages started appearing in Soviet media only on
April 28th. The reason for this was international groups’ pressure.
The Soviet agency TASS informed people with brief messages:
“There was an accident at Chornobyl NPS, one of atomic reactors
was damaged. Injured workers and firefighters receive the medical
assistance. State commission had been created”. There was not a
single word of warning about the grave health risks and how to
minimize them.

Here is the witness’s account: “The major Kyiv highways
were under strict control by traffic police. It was almost impossible
to get away from the city — unless by the forest path” [3]. But at the
same time, somebody tried to inform the citizens of Kyiv about real
magnitude of the tragedy. “On the phone-box’s doors were found
cards. At these cards somebody wrote his thoughts about
consequences of the tragedy at the NPS”, said another witness [4].

Despite everything, on May 1st the Communist party held
the parade to mark the International Worker’s Day. Hundreds of
thousands of people including children were urged to take part, at
the time when the radiation level was above the upper limit by a
factor of ten. Children of the Party deputies were absent from the
celebration. Evacuation started only on May 3. The Government
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evacuated the population living in 10-km zone. By May, 6 the
transportation of people from the 30-km zone had finally started.

However, suppressing and withholding the information of
the disaster had been going on in the following years.

In 1987 the citizens of the Kyiv districts «Troeshchina» and
«Kharkiv shosse» who were evacuated from 30-km zone planned
to meet in Kyiv centre and protest against the negligible
compensation and intentionally incorrect diagnoses. The KGB
derailed their plans. “The government had prohibited any negative
reactions or revolution is Kyiv and the villages nearby” [5]. But in
1988 the first unsanctioned demonstration dedicated to Chornobyl
accident was held in the Independence Square (then — October
Revolution square). The organizer was the Ukrainian cultural club.
They prepared the banners: ecological — “No to Future
Chornobyls” (Hi — maii6ytaiMm YopaooOuisim), “Get NPPs out of
Ukraine” (I'ets AEC 3 Ykpainu) and political — “All Power to (the
Ukrainian) Council” (Bcst Bmaga — Pani) and “Transparency to
Ukraine” (I'macuicts B Ykpainy) [6].

Demonstrators started to be arrested by the militia from the
very beginning of the demonstration. But passers-by began joining
those who had stayed there (majority of them were women).
Generally, there were above 100 people. They had taken each‘s
other hands and created the “chain”, because militiamen in disguise
started to resort to violence and tore apart the banners.

The majority of those detained were set free at that night.
But one of leaders of Ukrainian cultural club was arrested for
15 days. He was reading out loud the Constitution article about
right of assembly and demonstration. He said: “Who does not agree
with me — | let him arrest me”. He was arrested at once,
Constitution was tore apart into pieces.

Fall of 1988. The first legal demonstration in Kyiv under
ecological claims brought together about 40 thousand people. They
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chanted «Let the KPSS on the Chornobyl NPS live!». The German
correspondent Andreas Lonce at the moment of explosion was
working in Moscow. Message about accident he received from
Germany. «Foreign media had called me and reported that
something happened, but we were not able to estimate how huge it
was. One newspapers wrote about 2 victims. Other media had
published information about thousands of deaths>.

Report on Chornobyl was placed next to «Sport» column in
German newspapers. There were no details about the possible
consequences for human health.

In stark contrast to Germany, in France Chornobyl issue
was on the first pages of popular magazine. Their correspondent
personally visited Kyiv personally. He was deeply impressed by the
calmness of the reaction. «Fruit and vegetables are covered by the
plastic wrap, like protection from radiation. But people are getting
a sun-tan» [7].

Now we think we know everything about Chornobyl
explosion. But there was so much suppressed information.
Regrettably, there is a great amount of information we will never
get to know. Monitoring the results of the international consultative
group INSAG investigation, CNPP accident was connected by the
whole complex of reasons, such as: 1) an initial project did not
match the safety rules and had dangerous flaw in its construction;
2) the staff was not qualified enough; 3) violation of instructions
and negligence in handling prevention systems [8].

The consequences of Chornobyl NPS explosion have had
massive and disastrous effects. Radioactive contamination has
spread over 200 thousands square kilometres, 70% of them is the
territory of Ukraine, Belorus and Russia territory.

The disaster in Chornobyl had also other consequences: the
economic and political toll accelerated the collapse of the USSR
and triggered global anti-nuclear movement. It has been estimated
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that the disaster cost came up to 235 billion dollars in damages.
Belarus, which saw 23% of its territory contaminated by the
radiation, lost a fifth of its agricultural land [9].

Ecosystems affected by Chernobyl have been studied and
monitored extensively for the past two decades. Major releases of
radionuclides continued for ten days and contaminated more than
200 000 square kilometers of Europe [10]. Nature in exclusion
zone is extremely renewing now. Rare species of plants and
animals have appeared. In 2017 was registered Chornoby! radiation
ecological biosphere reserve. Also, in 10-km zone near CNPP the
sun electrostatics and industrial areas will start working, where the
utilization of radioactive waste will be the carried out.

Conclusion. Documents which have been classified for a
long time prove that the Soviet authorities intentionally suppressed
information about CNPP explosion and radioactive contamination
from ordinary people and other countries. Witnesses’ evidence
shows that the government fiercely resisted those who wanted to
get to the truth about what had really happened.
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VIK: 343.228
YMOBHW IPABOMIPHOCTI HEOBXIJTHOI OBOPOHM

Japuna Tpy0a, ctyz. 2 xypcy opun. ¢-Ty
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YV yiti cmammi posenadaiomscs numanusa wooo 8UHAYEHHs
npagosoi  nmpupoou  iHcmumymy — HeoOXiOHOi  000poHu  AK
camocmiuno2o KPUMIHATbHO-NPABOE020 IHCmumymy,
0XAPAKMepu308ano 3azalvHe NOHAMMA HeoOXiOHOi 000poHU,
BUZHAUEHO 11020 3MIC MA 8CMAHOBIEHO 11020 3HAUeHHs. 30TlCHeHO
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aHaniz 3aKoHOO0ABCMEA U000 BUBHAYEHHA VMO8 NPABOMIPDHOCHI
HeoOXiOHoi 000poHU.

Knrwouoei cnosa: HeobXxiOHa 0b6opona, yMo8u
npagomipHocmi Heo6XioHoi 060POHU, NOCALAHHA, 3AXUCI.
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THE NECESSARY DEFENCE
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This article considers the issues of determining the legal
nature of the institution of the necessary defence as an independent
criminal law institution, describes the general concept of the
necessary defence, defines its content and establishes its meaning.
The legislation on determining the terms of legality of necessary
defence is analyzed.

Key words: necessary defence, terms of legitimacy of
necessary defence, encroachment, protection.

Problem statement. The Ukrainian society is undergoing
social transformations that have significantly changed its structure
and hierarchy of values. According to the Constitution of Ukraine,
the highest social value is a person, his/her life, health, honor,
dignity, integrity, and safety [6]. However, in the current context of
a critical political, social-and-economic situation in the country that
is at war, there are numerous problems associated with increasing
criminality. Violent crimes are particularly widespread. There is a
great accumulation of weapons in the society both in the legal and
illegal or criminal environment. The number of crimes committed
by means of weapons, explosives, and explosive devices is
increasing.
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So, in such circumstances, the state cannot fully guarantee
everyone reliable protection and security against criminal
encroachments, and too often a person is left alone to protect
his/her life, health and property. For any democratic society, the
priority area in the sphere of human rights protection is in creating
a proper legal basis for their protection. Therefore, Article 27 of the
Constitution of Ukraine enshrines the right of the citizens to protect
their lives and health from unlawful encroachment [6]. In this
fundamental constitutional provision, the legislator has enshrined
the legal basis for exercising the right to the necessary defence.
Necessary defence, as an independent criminal institute, has been
legally enshrined not only in constitutional, but also in criminal law
provisions, since the right to life and health are inalienable,
inviolable, natural rights of every person, and their protection is the
basis of any civilized system of law.

But unfortunately, persons who have been lawfully
defending themselves in the state of necessary defence are too often
prosecuted and convicted, so it can be considered that the law
enforcement practice regarding the exercise of the right of defence
by citizens is extremely unsatisfactory today. Accordingly, the
necessity of researching the institute of necessary defence to
facilitate the correct establishment of its features in each case, as
well as the signs of exceeding its limits and assessing the
legitimacy of causing serious harm in exceeding the limits of the
necessary defence, is of great theoretical and practical importance.

Recent research and publications. Many scholars in the
field of criminal law have worked to clarify the essence of necessary
defence as one of the circumstances that excludes the criminality of an
act. A significant contribution to the study of these problems was
made by M. Bazhanov, V. Stashys, V. Tatsiy, D. Moshenets,
Y. Baulin, M. Korzhansky, T. Stolyar, T. Duyunova, B. Orlovsky,
G. Andrusyak, 1. Slutsky, I. Tyshkevych, V. Tkachenko, and others.
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Their works contain provisions that formed the basis of the reform of
criminal law in terms of regulating the circumstances that exclude the
criminality of the act, including the necessary defence. However, in
the works of scientists there are issues that have not been
unambiguously resolved. Many aspects of the necessary defense still
remain controversial and require further research.

The purpose of the article is to clarify the legal nature of
the institution of necessary defence as an independent criminal law
institution, as well as analysis of the current legislation to
determine the terms of legitimacy of the necessary defence. To
achieve this purpose, such tasks were set: to reveal the essence of
the necessary defence as a circumstance that excludes the
criminality of the act; to determine and characterize the terms of
legitimacy of the institution of necessary defence, which relate to
encroachment and protection.

Presentation of the main material. Art. 36 of the Criminal
Code defines the necessary defence as actions taken to protect the
rights and interests of the person who is protecting himself/herself
or another person, as well as the public interest and the interests of
the state against publicly dangerous encroachment by causing harm
to the offending person, at the same time this harm should be
necessary and sufficient in this situation for immediate diversion or
termination of the encroachment, if the limits of necessary defence
are not exceeded [7]. Therefore, the necessary defense is a
legitimate measure against a socially dangerous encroachment in
the interests of the citizens and the state, which are protected by
criminal law by causing harm to the assaulter, subject to certain
conditions.

According to Part 2 of Art. 36 of the Criminal Code, every
person has the right to the necessary defence, regardless of the
possibility of avoiding a socially dangerous encroachment or the
ability to seek the assistance of other persons or authorities.

281



TESOL-URraine Research Academy

Accordingly, the right to protection is a natural, inalienable,
absolute human right, regardless of his/her physical or professional
training [7]. It means that no one can prevent a citizen from lawful
exercising the right to the necessary defence. The right to the
necessary defence is independent, not additional (subsidiary) in
regard to the activity of state bodies and officials specially
authorized to protect law and order. It also follows from this
provision that the existence of the right to the necessary defence is
not connected with the ability of a person to seek help from other
citizens.

The exercise of the necessary defence is a subjective right,
not a duty of the citizen, so the refusal to exercise this right entails
no responsibility. Besides, the citizen is not obliged to inform the
state authorities or officials of the act of defence he/she has
committed, although he/she may make such notification for the
correct and timely resolution of a criminal case initiated in
connection with a socially dangerous encroachment [3, p. 425].

Since the acts committed in a state of the necessary defence,
by their external features fall under the signs of a crime, in order
for these actions to be recognized as lawful, certain conditions must
be met. Accordingly, when it comes to the necessary defence, the
question of protection against attack arises first. Therefore, the
terms of legality of defense are characterized as encroachment and
protection from it. Therefore, in the theory of criminal law of
Ukraine, the terms of legitimacy of the necessary defence are
divided into two groups: 1) conditions relating to the
encroachment; 2) conditions relating to protection [11, p. 146].

The terms of legitimacy of the necessary defence, which
characterize the encroachment, include social danger, availability
and reality [5, p. 503]. The first condition of the necessary defense,
which characterizes the encroachment, should be called social
danger. Analyzing Art. 36 of the Criminal Code of Ukraine, it can

282



KNOWLEDGE TRANSFER IN THE GLOBAL ACADEMIC ENVIRONMENT
Volume I : Book, of Research Papers ® Lviv, 2020

be stated that the basis of the necessary defence is an encroachment
that constitutes the public danger, and such an encroachment does
not necessarily have to be criminal. As E. Kisilyuk and D.
Moshenets rightly emphasize in this regard, the social danger of the
act is not equivalent to its criminality, because the crime is
characterized by a certain set of features, and social danger is one of
them. The encroachment can be socially dangerous and illegal in its
objective features, but not necessarily criminal. Considering social
danger as a condition for the legitimacy of the necessary defence, we
must speak of an objective social danger of encroachment, namely:
the ability of an act to cause harm or create a threat of harm to the
rights and interests protected by criminal law.

Thus, socially dangerous encroachment should be
understood as active actions of a person aimed at harming the
rights and interests of a person, the interests of third parties, as well
as public or state interests of Ukraine protected by the Criminal
Code, regardless of the presence of all subjective signs of crime [5,
p. 505].

The second term for the legitimacy of the necessary defence
that characterizes the encroachment is its availability. This
condition is determined by the initial and final moments of the
socially dangerous encroachment. The encroachment can be
considered available in two cases: first, the encroachment has
already begun, and, second, there is an imminent threat, the
implementation of which is so obvious that failure to take
protective measures endangers the rights and interests protected by
law [10]. The final moment of encroachment is determined by the
fact that the threat of danger passes completely and definitively.
However, it is necessary to mention that such a situation is
adequately assessed by those who carry out the necessary defence.
It is important to realize that the encroachment is indeed over.
Thus, the moment of the end of the encroachment must be clear,

283



TESOL-URraine Research Academy

understandable to the person who has suffered the encroachment
[5, p. 507].

Another important term for the legitimacy of the necessary
defence is the reality of encroachment. That is, the necessary
defence is permissible only against actual encroachment. The
encroachment must exist objectively, in reality, and not only in the
imagination of the person who protects himself/herself [8, p. 259-
260]. Thus, this feature allows to distinguish between the necessary
defence and imaginary defence.

The terms of legality of the necessary defence are defined in
the criminal law literature as: 1) the legitimacy of the object of
protection; 2) protection may be exercised by causing harm only to
the person committing the encroachment, and not to a third party;
3) timeliness of protection; 4) the proportionality of the protection
of the character and danger of encroachment.

Thus, one of the first terms for the legitimacy of the
necessary defence, relating to protection, is the right to protection
of a certain range of public relations as objects of criminal law
protection. Analyzing Art. 36 of the Criminal Code of Ukraine, it
can be noted that the objects of protective actions in a state of the
necessary defense are legally protected rights and interests of the
protected person or another person, as well as public interests and
the interests of the state.

The next term for the legality of the necessary defence,
concerning protection, is the infliction of harm to the person
committing the encroachment. Inflicting damage to a third party
precludes a state of necessary defence. In the case of harm to a
person not involved in the encroachment, the actions of the person,
who protects himself/herself, must be considered in terms of
imaginary defence or criminal liability on general grounds,
depending on the circumstances of the case [11, p. 148].
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Protection must be timely, which is one of the conditions
for the legitimacy of the necessary defence. The timeliness of
protection means that protection must coincide in time with the
socially dangerous encroachment, that is at the time of taking
protective action, a socially dangerous encroachment has already
begun or should begin now, but has not yet ended. Therefore, the
necessary defence is possible not only from the socially dangerous
encroachment that has already begun, but also from the real threat
of such an encroachment. The defence may be considered belated if
it is applied against an encroachment that has just ended or has
been terminated. The termination of criminal acts by the offender
must be so obvious to the person defending himself/herself that
he/she can realize and understand it [9, p. 115-116].

The final term for the legitimacy of the necessary defence,
which characterizes the protection, is the proportionality of the
protection of the character and danger of encroachment.

Thus, in accordance with Part 1 of Art. 36 of the Criminal
Code of Ukraine, the damage caused to the offender must be
necessary and sufficient in this situation to immediately prevent or
stop the encroachment [6], which means that the serious damage
caused to the offender must correspond to two interrelated
circumstances: the danger of encroachment and the situation of
protection. The key point in deciding the proportionality of defence
is the degree of danger of encroachment, which determines the
limits of permissible damage in the necessary defence: that is, the
more dangerous the encroachment is, the wider are the limits of
permissible damage [2, p. 275]. The situation of protection is
determined by real possibilities and means of the protecting person
to prevent or stop the encroachment. The nature of such a situation
depends on the actual balance of power, capabilities and means of
the person protecting himself/herself and the encroacher [1, p. 609].
It is necessary to take into account the place and time, the

285



TESOL-URraine Research Academy

unexpectedness of the attack, unpreparedness to repel it, the
number of attackers and defenders, their physical data (age, gender,
disability, health status, physical fitness). A single factor, even such
as the presence or absence of weapons by the parties, may not
always serve as an unambiguous criterion for determining the
legitimacy of the necessary defence [4, p. 174].

Conclusions and prospects for further research. Thus,
we can conclude that by its legal nature the necessary defence is an
independent institution of criminal law, the effectiveness of which
in practice depends on the state’s legislative norms that would
ensure and encourage citizens to apply this institution of criminal
law to protect the person against socially dangerous
encroachments. The legal nature of the institution of the necessary
defence is based on the recognition of the natural human right to
self-defence against criminal encroachment in all ways not
prohibited by law. This right is established by the state as a
necessary supplement to the state protection and preventive
activities, but at the same time this right is not created, but only
recognized and sanctioned by the state.

The social-and-legal purpose of the institution of the
necessary defence is not to increase the social and legal activity of
citizens, but to legislate guarantees for the implementation of this
right. In order to make the necessary defence fully meet the
requirements of the Criminal Code of Ukraine, the terms of legality
of protection also must be met. The regulation of the institution of
the necessary defence in the legislation should primarily reflect the
interests of the person whose rights and freedoms have been
violated.

Thus, necessary defence as a criminal law institution is a
very complex legal concept, so for the effective application of
criminal law in practice, this issue requires further research.
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npasousoi inghopmayii HacenenHo nNio yac nanoemii KOpoHasipycy.
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ESP Supervisor: O.B. lvasyuta, Ph.D. (Philology), Assoc. Prof.
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The article considers the pressing importance of providing
truthful information to the public during the outbreak of
coronavirus. It has been established that many processes during a
pandemic are dependent on providing the information. The
problem of the properly informing and providing for the
Jjournalists’ needs is analyzed through many electronic resources.
An attempt is made to show what journalists have to sacrifice in
order to get the news while the pandemic is spreading.

Key words: coronavirus, pandemic, journalist.
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Problem statement. Correct and up-to-date information is
increasingly becoming a vital factor in our world, especially during
the pandemic. Fake news are the major cause of panic and chaos.
That is why, the quality of journalism is commonly discussed and
there are a lot of well-documented rules about how journalists
should behave in emergencies. The role of information is
generating considerable interest in terms of research on human
demeanor. Journalists’ work during the pandemic is attracting
widespread interest due to the importance. A remarkable feature of
this work is that it can save a lot of human lives.

The purpose of this article is to analyze the role of
journalists job in the times of the outbreak of the COVID-19
pandemic, and the task is to find out how information can influence
people’s actions. Also, the aim is to realize and tackle the
consequences of spreading fake news. This paper calls into
question the safety of performing media duties during the spread of
coronavirus.

Recent research and publications. The media strongly
influences the public. Joana Kosho in her article (2016) writes that
any issues of everyday life, human crisis or mainstream policies,
once covered and analyzed by the media, become the main
concerns of the citizens and have a meaningful impact on the
public opinion [5].

Also, Maxwell McCombs in his groundbreaking paper “The
Agenda-Setting Role of the Mass Media in the Shaping of Public
Opinion” explored how the media shapes public opinion. He
explains that which aspects of an issue are covered in the news —
and the relative emphasis on these various aspects of an issue --
makes a considerable difference in how people view that issue.
From the pattern of the total news coverage, the public learns what
journalists consider the important issues are and who the prominent
public figures of the day are. From the details of this coverage — the
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agenda of attributes presented by the news media — the public
forms its images and perspective about these issues and public
figures. Influencing the focus of public attention is a powerful role,
but, arguably, influencing the agenda of attributes for an issue or
political figure is the epitome of political power. Determining the
way that an issue is framed can significantly influence the ultimate
outcome [4].

Presentation of the main material. A coronavirus
pandemic has taken over the world. Governments are mobilizing
resources to fight COVID-19, but they are not those who
personally face this virus. Dedicated professionals are fighting on
the front line — the first are doctors, who help to overcome the
illness. The others are journalists, who are on the information front
line, helping to fight the effects of the pandemic with information
tools. The public has to be informed of the ways to reduce the
number of infections. That is why a journalist is a healthy man’s
doctor who tries to prevent the virus from spreading with the
truthful news. People usually listen to the news, because for the
great majority of people health comes first [6].

Why could accurate and up-to-date information be
comparable to medicine? Firstly, people tend to panic during such
challenging times. Any panic is the worst enemy because in this
state people are confused, depressed and unpredictable. We could
see first effects of panic when the quarantine started worldwide.
People began to fight for the products or stealing from the counters.
Thereby, the products started to disappear from the shops.
“Preparing for an emergency is normal” — said David Savage, who
is the assistant professor of behavioral economics in the Newcastle
University in Australia. “It is not normal to buy 500 cans of canned
beans for quarantine, which can last only two weeks” [1].

Governments around the globe are concerned about this
situation, because less goods are imported and exported due to the
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pandemic. So, the food and hygiene products are not always
delivered to stores on time. Store owners and online shops began to
take advantage of this situation. Price for medical masks soared on
such platforms as eBay and Etsy. As a result, those companies had
to take action against speculators. Also, Ukrinform reports that
according to the state statistics, consumer prices in Ukraine
increased by 0.8% in March 2020 compared with February 2020. In
particular, potatoes went up in price by 26.9% and the buckwheat
by 78.9% from March, 2019 to March, 2020. Thus, the crisis has
every chance to begin [3].

That is why it is crucial that the media inform the public
about this problem without exaggeration. Also, the journalists must
never report on any false assumptions about the possible spread of
the virus and the duration of the pandemic. In addition, media has
to provide information about stores’ working hours and emphasize
that product markets will not be closed during coronavirus. In this
manner, the panic of the population can be reduced, because people
trust the news and rely on them in troubled times.

Besides, each channel should spend at least a couple of
minutes every day on TV to elicit the rules of dealing with the
virus. Editorials and online publications should keep information
about basic safety rules against pandemic on their front pages.
People will realize the importance and follow them. Such rules
should apply to the following: personal hygiene when going
outdoors and to the shops, ventilation at home and disinfection of
items that are often touched. It should also be displayed how the
virus is transmitted and how easy it is to get infected and infect all
your relatives. Posts and news about it can save hundreds of lives.

It is equally important to publish statistics daily. Journalists
contact the government every day to report disease statistics in their
country and in the world. It’s much better to show people the real
picture. An unknown enemy can also lead to panic. If people do not
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see the real numbers, they will begin to guess. Such guesses can far
exceed true figures and the public will feel even more threatened
and the chaos in the stores can start again. That is why the statistics
must emphasize the number of people who have recovered. When
the media only focus on the infection and deaths due to the virus, it
triggers fear. So, if journalists often mention that people are
recovering and doctors are mostly managing patients, the panic will
go away. It is also important to inform that people who die from the
pandemic are mostly elderly people or those who have weak
immunity.

Furthermore, statistics must be provided for those who
don’t understand the real danger of spreading the virus. These are
people who do not follow the rules because they do not see a
possible threat to their own lives from this virus. When properly
informed, they will realize that the risk for lives still exists. They
will also understand that getting infected is as easy as becoming a
carrier of the disease and infecting your relatives. This way, the
media will be able to prevent a huge number of possible infections.

Gathering information and data in times of pandemic is a
challenging task. Doctors and politicians are usually concerned.
People need more details from inside the mechanism of fighting the
virus. This means that the population needs to talk to the doctors
who treat patients with COVID-19. Of course, people can’t
communicate with them face to face. This can be done only
through journalists, who have an opportunity to ask doctors some
questions. Usually these are phone interviews. Although,
journalists have sometimes a chance to talk live. Such interviews
are extremely important because only the person who tries to take
care of the infected can know the real situation of the pandemic.
Doctors can speak about treatment, the virus or safety rules clearly
and without exaggeration. People will believe doctors and follow
their advice. This way, journalists will help save many lives.
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Of course, being a reporter in such a difficult time is a very
responsible work. Firstly, you need to carefully select and filter the
information before broadcasting it, because it is easy to spread fake
news during the pandemic. People are likely to believe in false
information. The population is depressed and gullible during the
pandemic. People are not able to distinguish the truth from a lie.
Therefore, this work is only for media channels [8].

Consequences of fake news can vary, but they are always
ruinous for people and for the state. For example, residents in the
UK burned and damaged several dozen of towers transmitting 5G
Internet. It happened because someone had posted information that
these towers could spread the coronavirus. This theory became
viral and people believed it. On April 2, there were about 20 attacks
on mobile towers. The Guardian informs that the theory went
beyond the Internet, even after assurances from international
radiation observers that 5G technology is absolutely safe, just like
its predecessors. Four leading mobile operators: EE, 02, Three and
Vodafone issued a joint statement calling everyone to be informed
about damage to the 5G towers and also emphasized that this
theory was absolutely groundless. After all, journalists on
influential channels were able to convince people, that towers with
5G cannot spread the coronavirus [2]. Accordingly, journalists
saved several millions pounds from the UK budget.

Besides, the conflict can arise not only at the national level.
Furthermore, it can be an international conflict. In times of the
outbreak of the pandemic unjustified theories are widely spread
throughout the globe. In most cases it is the accusation of another
state. This could drive a wedge between otherwise friendly
countries and nations. This can be triggered by some nonsense.

Also, some fake news is spread concerning import and
export of goods. One of the meaningless theories spread in Japan.
On Japanese social networks the fake news about shortage of toilet
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paper and napkins went viral. It said that these goods were running
out, because China does not supply them any longer. Local officials
and industry associations had to remind people that almost all toilet
paper is produced locally and reserves are sufficient. This was the
only way to stop the panic [7]. All in all, there are many more
examples of why the current task of media of reporting true
information plays a large role in the society.

However, here we would also like to consider potential
dangers for the journalists. Firstly, it is a direct threat to life. As
mentioned above, journalists often interview doctors or shoot their
news in hospitals during the pandemic. Unfortunately, hospitals all
over the world are not always 100% safe. Some doctors are poorly
protected from the coronavirus and can be potentially ill. This
means that journalists are put at risk every time they contact with
doctors. Therefore, the profession of a journalist should be highly
respected. However, it is not only doctors who can be dangerous
for the media. Also, journalists often take some comments from
officials during the pandemic. As we know, the government works
despite quarantine, so they can be infected, too.

Secondly, journalists also put their relatives’ health at stake.
After all, it is clear that the disease is highly contagious and is most
easily transmitted to those who share the same housing. Even if the
journalist doesn’t become ill, he can still pass the virus to someone
else. Elderly people are most vulnerable, according to statistics
they often die from the coronavirus. This fact poses another threat
to journalists during the pandemic.

Finally, not only physical health, but also mental health can
be affected during such a work. It is easy to get stressed in the
process of getting information on the coronavirus. The information
reporters gather is often depressing. It is hard to see increasing
numbers every day and to listen to doctors about difficult cases and
sometimes deaths. The journalist may himself be on the verge of
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panic after so much negativity. That is why it is important to have a
trained counselor in news agencies and on TV channels.

Unfortunately, such media problems do not always bother
the authorities. Most countries have completely forgotten to
provide any special equipment for the press to collect the
information face to face during the pandemic. But journalists are an
important element in preventing chaos in the country. They serve
as a resource for the community and by informing they can save
lives. Therefore, providing them with everything they need for
safety is one of the tasks of the government. Officials should
provide journalists with masks, special gloves, antiseptics, etc. In
order to properly deal with the pandemic, it is necessary to protect
those who put their health and life in danger during their work.

Conclusion. To sum up, we would like to emphasize again
on how important the profession of a journalist is. In this article an
attempt has been made to prove that keeping the public properly
and timely informed will help to prevent spreading the virus and
save many lives around the world. We have also tried to show what
price journalists must pay to collect all this information.
Governments and average people should be grateful to them and
authorities should acknowledge the necessity of providing them
with the necessary goods and financial assistance.
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YV cmammi npoananizoeano 00206ip natimy 3emenvHoi
oinanxu. Ocobaugy ysacy npuodineHo OUCKYCIUHUM NUMAHHAM U000
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npagoso2o pe2ynio8anHs HAuMy 3emii ma OOYLIbHICMIO GIOHECEeHHS
002080py HaMy 00 Kame2opii YueiibHO-NPABOBUX 002080pi6 Mda
3eMeNbHO-NPAsosUx 002080pis. Busnaueno ocHO8HI HOPMAMUBHO-
npasosi akmu, wo pe2ynooms GION0GIOHI CYCHINIbHI BIOHOCUHU.
Copmynvosano 6usHayeHHs 002080pY HAUMY 3eMeNbHOI OLISAHKU
HA OCHOBI YUHHO20 3aKOHO0aécmea. Buznaueno npasogy npupooy
8i0N0BIOH020 002080p)Y. IIpoananizosano ocobausocmi
cy0’€KmHo20 cK1aody, 30IUCHEHO XaAPAKMEPUCMUKY ICHOMHUX YMO8
002080py Ma 0XAPAKMEPU30BAHO OKpeMi YMosu. ¥Y3azanvHeHo
NOps0OK VKIAOEeHHs1 002080py pisHUMU CY0 ekmamu. Buznaueno
sumocu  wooo gopmu npagouuny. Iliocymosano  3aeanvHi
0cobaUBOCMI 002080pY HAUMY 3eMeNbHOI OLISIHKU ma NpoOaeMHI
NUMAHHSA Y NPABOBOMY Pe2YII08AHHL.

Knrwouoei cnoea: 00c06ip Hatimy, BIOHOCUHU HAUMY,
3eMeNbHa OLISIHKA, OPeHOd.

LAND LEASE AGREEMENT

Anastasiia Tykhonka, Third-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The land lease agreement is analyzed in the article.
Particular attention was paid to the issues of the legal regulation of
land lease and the expediency of assigning a lease contract to the
category of civil and land contracts. The definition of a land lease
agreement is formulated, based on the current legislation. The
legal nature of the contract is determined. The peculiarities of the
subjects’ are analyzed, the essential contract terms are
characterized. The procedure of conclusion of the contract by
different entities is generalized. Requirements for the form of
transaction are defined. The general features of the land lease
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agreement and problematic issues in legal regulation are
summarized.
Key words: lease agreement, lease relationship, land, lease.

Problem statement. There is a fair amount of diverse
opinions about understanding the problems that arise in the legal
regulation of relations connected with the conclusion of land lease
agreements.

The relevance of the study of relations on the land lease
agreement is also due to the fact that the Civil Code of Ukraine
regulates this contract by only one article. There is a debate in the
scientific literature about the correlation between the rules of civil
and land law in regulating the relations associated with the lease of
land.

Recent research and publications. The land lease
agreement was researched by many domestic scientists.
Yanovytska H. B., Kuchera V. O., Dzera O. V., Kuznyetsova N. S.,
Maydannyk N. A. described this issue in their textbooks. Baran O.
researched the features of agricultural land. Fedorovych V.
considered the correlation between civil and land law.
Romaniv V. Y. researched real estate lease agreement. This issue
was also discovered by llnytska N., Shchestyuk O.,
Rushchynets U., Sydor V. and others.

The analysis of the legal acts regulating land lease relations
indicates that the land lease agreement has the features of both a
civil and a land contract. Therefore, the general provisions of the
land lease agreement are governed by civil law, and the
peculiarities of the lease of land are governed by land law.

The purpose of the article. The main purpose of the study
is to determine the features and peculiarities of the land lease
agreement analyzing and comparing various acts of national
legislation. The object of the study is the social relations arising in
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connection with the conclusion, execution and termination of the
land lease agreement.

Presentation of the main material. Under Article 13 of the
Law of Ukraine "On Land Lease", a land lease agreement is a
contract under which the landlord is obliged to lease the land to the
tenant for a fixed term for payment, and the tenant is obliged to use
the land in accordance with the terms of the contract and
requirements of land legislation.

Article 792 of the Civil Code of Ukraine also contains the
definition of the land lease agreement. Under the land lease
agreement, the landlord undertakes to transfer to the landlord the
land plot for the period fixed by the contract for possession and use
for a fee.

Depending on the moment of conclusion, the land lease
agreement can be both consensual and real. The land lease
agreement is bilateral, since the rights and obligations arise from
both the landlord and the tenant. In accordance with the definitions
given in the Law of Ukraine "On Land Lease" and in the Civil
Code of Ukraine, the contract is payable.

The parties to the land lease agreement are called the
landlord and the tenant. Landlords are citizens and legal entities
that own land plots or their authorized persons. Landlords of land
plots, which are in communal ownership are village councils, town
councils, city councils within the powers defined by law. Landlords
of land plots, which are jointly owned by territorial communities,
are the district councils, regional councils and the Verkhovna Rada
of the Autonomous Republic of Crimea. Landlords of land plots,
are owned by state are the executive authorities who, under the law,
transfer the landed property or use. The landlord of land plot,
which is a part of the inheritance, in the absence of heirs by will
and by law, removing them from the right to inherit, rejecting their
inheritance, and also refusing to accept heritage after the expiration
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of six months from the date of inheritance opening, is a person who
manages the heritage.

Land tenants are legal or individuals who, on the basis of
the land lease agreement, own and use the land plot. Land tenants
can be:

a) district councils, regional councils, Kyiv and Sevastopol city
state administrations, the Council of Ministers of the
Autonomous Republic of Crimea and the Cabinet of
Ministers of Ukraine within the powers specified by law;

b) village councils, town councils, city councils, district and
regional councils, the Verkhovna Rada of the Autonomous
Republic of Crimea within the powers specified by law;

c) citizens and legal entities of Ukraine, foreigners and
stateless persons, foreign legal entities, international
associations and organizations, as well as foreign states.
Under the Land Code of Ukraine, land plots can be leased

to citizens and legal entities of Ukraine, foreigners and stateless
persons, foreign legal entities, international associations and
organizations, as well as foreign states. The peculiarity of the land
lease agreement is the list of essential contract terms defined by the
law. Under the Law of Ukraine "On Land Lease" they are: 1) an
object of lease (cadastral number, location and size of land plot);
2) the date of contract conclusion and term of the lease; 3) rent
charge, indicating its size, indexation, method and conditions of
payment, terms, procedure for its payment and review and
responsibility for non-payment.

The object of lease is land plots owned by citizens, legal
entities, communal or state property. Land can be leased with or
without plantations, buildings, structures, ponds that are on. The
term of the land lease agreement is determined with the consent of
the parties, but may not exceed 50 years. In certain cases,
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depending on the specifics and purpose of the land plot, the term of
the contract may not be less than 7 or 10 years.

Land lease payment is a payment that a tenant makes to a
landlord for the use of a land plot under a land lease agreement.
The amount, conditions and terms of payment of the land lease
shall be determined with the consent of the parties to the land lease
agreement. The rent is paid in a monetary form. Payments for land
lease can be done in any kind with the consent of the parties.

Individuals are subjects of private ownership of land make
the decision to lease the plot independently, without making this
decision by any documents other than the contract. Decision on the
lease of land by legal entities — subjects of private ownership of
land is made by the owner (founder) of a private enterprise or the
highest management body of legal entities. Thus, the lease of land
owned by citizens and legal entities is carried out under a lease
agreement between the land owner and the tenant. If the land plot is
in communal or state ownership, the right to dispose of such land
belongs to local self-government bodies or public authorities within
the powers defined by law. The will of the respective authority as
the landlord, in this case, is carried out in the form of a decision of
such body and is only realized through the conclusion of the land
lease agreement.

The form of the land lease agreement is written. Under
Article 207 of the Civil Code of Ukraine, a transaction is made in a
written form if their content is recorded in one or more documents,
letters, telegrams exchanged by the parties. A legal transaction is
considered to be committed in written form if signed by its party.

The law does not contain the requirements for notarization
of the land lease agreement, but in accordance with Article 209 of
the Civil Code of Ukraine such agreement may be notarized by
agreement of the parties.
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The Decree of the Cabinet of Ministers of Ukraine approved
the form of the Model Land Lease Agreement. This form of
contract is obligatory, but the content of the land lease contract can
be specified in each case by agreement of the parties.

Conclusion. To sum up all mentioned above, the legal
regulation of the land lease contract is carried out by laws and
secondary legislation. At the legislative level, the essential terms of
the contract, the entities empowered to participate in the conclusion
of the contract, their rights and obligations, the order of conclusion
and termination of the contract, the form of the contract are
defined. Some issues may be resolved by the parties at their own
discretion. In general, the land lease agreement is sufficiently
regulated by the Civil law and The Land law and there are no
collisions between normative legal acts of different branches of
law, but scholars of civil law raise questions about the expediency
and validity of certain provisions.
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BIIMIHHICTbB I'PABEXY BIJI KPAJIIKKH
B KOHTEKCTI OB’€EKTUBHOI CTOPOHH
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KoHcynbTaHT 3 akaieMidyHO1/ FOPUIMIHOI aHTITIHCHKOT MOBH:
AJL. ApuumeBcbKa, Kauo. (iloa. HayK, O0YeHm
JIbBiBCHKUI HallIOHANIBHHUN yHiBepcUTET iMeH1 IBana dpanka

Cmamms npucesuena npodnemi 8iOMiHHOCMI 2epabeixcy i
Kpaodixcku. Yeaea npuoinaemovca came 00 €KMUSBHUM CMOPOHAM
yux 3n04unie. Cmeepodtcyemuvcs, wo NOHAMM ma 0coONUBOCMI
00Cni0XNCY8aHOI  Kameeopii maomv SAK meopemuyne, MmMaK i
npakmuyHe 3HAYEHHs, OCKIIbKU BUKOPUCMOBVIOMbCS He Juule
HAYKOBYAMU, anle Ul Y Npaeomeop4oCHii.

Knrwouoei cnoea: macmuicmos, 6i0Kpumicms, Kpaoidkcka,
epabixc, 00'ekmueni ma cyO'€KmMuHi  O3HAKU  MAEMHOCMI,
00'exmusHi ma cy6'ekmueni 03HaKU BIOKPUMOCHII.

THE DIFFERENCE BETWEEN ROBBERY AND THEFT IN
THE CONTEXT OF THE OBJECTIVE SIDE

Anastasia Verkhola, Fourth-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the problem of the difference between
robbery and theft. Attention is paid to the objective sides of these
crimes. It is argued that the concepts and features of the studied
category have both theoretical and practical significance, as they
are used not only by scientists but also in lawmaking in general.
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Key words: secrecy, openness, theft, robbery, objective and
subjective features of secrecy, objective and subjective features of
openness.

Problem statement. Investigating the issue of abduction,
namely such concepts as "secrecy” and "openness" is extremely
important. In criminal law doctrine, it can help to reduce the
number of discussions and ambiguous decisions made in law
enforcement activities. That is why the relevance of the topic is
justified by the need to understand these concepts, to establish a
clear distinction between them.

The purpose and tasks of the study. The purpose of the
study is to address theoretical problems of justifying the difference
between robbery and theft in the context of the objective side,
which will contribute to both the improvement of national
legislation and the effectiveness of law enforcement practices in
this field. To achieve this goal, the following scientific tasks were
set: 1) to find out objective and subjective signs of secrecy; 2) to
characterize the objective and subjective criterion of openness;
3) to formulate the signs of the objective side of the crime provided
for in Art. 185 of the Criminal Code of Ukraine "Theft"; 4) to
identify the signs of the objective side of the crime, provided for in
Art. 186 of the Criminal Code of Ukraine "Robbery"; 5) to analyze
the positions of scientists on the problem of delimitation of such
crimes as "theft" and "robbery".

Theoretical basis. The works of Ukrainian and foreign
scholars in criminal law, criminology, civil, criminal procedural
law are the theoretical basis of this work. Normative basis. The
normative basis of the research is the Criminal, Criminal Procedure
Codes of Ukraine, normative acts of the Cabinet of Ministers of
Ukraine, the Resolution of the Plenary Meeting of the Supreme
Court of Ukraine etc.
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Presentation of the main material. First of all, it is
important to start by combining crimes such as 'theft' and 'robbery'.
The objective side of these crimes is that the guilty person
unlawfully takes another person's property in their own favor or for
the benefit of another, which causes the owner of real and direct
property damage. As the objective side of both crimes is
characterized by the notion of "larceny”, it is important to
understand its meaning: “it is a deliberate unlawful seizure by the
physical extraction of objects of the material world from any
motives against or outside the will of the victim”. First of all,
stealing of property can be theft and robbery. So, stealing can be
done both secretly and openly, depending on the method.

The objective side of the theft is manifested in the action:
larceny of someone else's property, that is: secret, illegal, free of
charge, against the will of the owner.

Hidden stealing means that property is seized unnoticed by
others: in the absence of the owner or other persons or in their
presence, but when the victim or other persons are not able to
realize the fact of theft (for example, in the eyes of people resting
on the beach and not realizing that the perpetrator is stealing other
people's things; in the presence of juveniles, etc.). Theft is also
considered secret larceny when it is committed in the presence of
people who are aware of it, but the subject knows that these people
will not interfere with him: he is confident of their, non-
interference (for example, the theft of products at a meat processing
plant in the presence of other workers ).

First of all, qualification of theft requires identification of
the objective side of its composition.

The objective side of theft (Part 1 of Article 185 of the
Criminal Code) must include the following features: 1) action
(secret, illegal, free of charge, without the will of the owner of the
seizure of another person’s property); 2) the consequences of
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seizing another person’s property; 3) the causal link between action
and consequence; 4) the method of committing a crime is
characterized by secrecy.

Robbery (Article 186 of the Criminal Code) on the
objective side is expressed in the open theft of someone else's
property, which means seizure of it in the presence of the owner or
other people who are aware that the crime is being committed. At
the same time the perpetrator also realizes that his actions are
noticed, but ignores it. If the perpetrator is making a mistake and
believes that he has been spotted and in fact his actions have not
been noticed, he is responsible for the robbery; but if the situation
is different - the person thinks that no one sees him, but in reality
they are watching him, then the act is considered a theft. A robbery
will take place even if stealing, initiated secretly, develops into an
open one (for example, when the perpetrator of the theft appears, a
security guard suddenly appears, but the perpetrator ignores it and
escapes with the stolen things).

When qualifying robbery (as an open theft of someone
else's property) by the objective party (Part 1 of Article 186 of the
Criminal Code), it should be remembered that its obligatory
features are: 1) the act (open, illegal, free of charge, without the
will of the owner of the seizure of another's property); 2) the
consequences of seizing another person’s property; 3) the causal
link between action and consequence; 4) the method of committing
a crime characterized by openness.

The researcher Samokish 1.V. states: “The objective side of
crimes against property under the Criminal Codes of the Republic of
Belarus, the Russian Federation and Ukraine it is characterized, as a
rule, by active actions that cause material harm to an individual,
several persons, the state, etc. Such actions are done in a certain way.
The manner of committing crimes against property is a form of
manifestation of a criminal act and is closely linked to such act."
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Most crimes against property are characterized by material
composition, with the exception of some crimes (for example
extortion). Theft is a crime of material composition. According to
paragraph 1 art. 4 of the Resolution of the Plenary Meeting of the
Supreme Court of Ukraine “On Judicial Practice in Crimes against
Property” No. 10 of November 6, 2009, the theft is considered to
have been completed from the moment when the perpetrator seized
the property and had a real opportunity to dispose or use it (for
example, to hide, transfer to others, to use as intended, etc.). If a
person who unlawfully took possession of the property did not have
such real opportunity, then his action should be considered,
depending on the circumstances of the case, as a completed or
unfinished attempt to commit the relevant crime. The attempted
theft is completed when acts of the person who stole the property
were immediately exposed.

Robbery is also a crime of material nature. It, like a theft, is
considered to be finished from the moment when the perpetrator
seized the property and had a real opportunity to dispose or use it.

The difference between robbery and theft is that robbery is
characterized as open actions of a perpetrator, whereas in the case
of theft, such acts are secret. Apart from some other nuances, this
distinction is the main one.

Traditionally, the kind of stealing such as theft is
recognized as secret, by which the perpetrator believes that he or
she makes it invisible to the victims or other persons. Confronting
the secret stealing to the open one, the criminal law proceeds from
the fact that in the open, explicit seizure of someone else's property,
the offender neglects others and shows more arrogance, and
therefore the punishment should be more severe. The cases of
secret theft of property have been listed in many scientific studies
and are enshrined in the Resolution of the Plenum of the Supreme
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Court of Ukraine “On Judicial Practice in Crimes against Property”
No. 10 of November 6, 2009.

Based on the analysis, it is advisable to distinguish the
following differences of the open method of encroachment on the
property from the secret one:

a) if the attacker seizes someone else's property in the
presence of the victim or third parties who are not aware of the
theft of the property (for example, in the presence of a juvenile
child, people who are intoxicated or sleeping), such actions are
advisable to recognize as a secret assault;

b) if the attacker is stealing in the presence of people who
are aware that the stealing is being done in a secret manner, but the
attacker is sure of their acquiescence and non-interference (for
example, stealing in the workplace in the presence of other workers
who do not interfere and prevent such behavior) — these actions
should be recognized a secret manner;

c) if the attacker tried to commit a theft, but after his actions
being exposed, he did not abandon the crime and continued to seize
the property (for example, a person tries to steal a bag at the train
station and after that his actions are noticed by the owner, he still
grabs the bag and escapes) - such actions should be considered to
be open.

According to the Resolution of the Plenary Meeting of the
Supreme Court of Ukraine “On Judicial Practice in Crimes against
Property” No. 10 of November 6, 2009": "Distinguishing between
theft and robbery, one must proceed from the intent of the
perpetrator and whether the victim was aware of the nature of the
perpetrator's actions and, in this connection, the stealing should be
qualified as theft not only when it is carried out in the absence of
the victim, but also in the presence of outsiders who are not aware
of the fact of the theft of property and cannot evaluate it (mentally
ill, underage). Theft is secret even if it occurs in the presence of the
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injured person, provided that the guilty person does not know about
it or believes that he does larceny unnoticed for injured person, and
also when the larceny is committed in the presence of the person,
who is responsible for the property, but he/she is in a state that
eliminates the possibility of realizing the meaning of what is
happening (sleep, fainting, intoxication). "

Based on the analysis of specialized literature, it is
appropriate to note that in order to be recognized as secret,
objective and subjective criteria of secrecy must normally be
established. Setting them allows you to find out the content of the
crime and helps distinguish theft from non-violent robbery or fraud.
The objective criterion is the fact that a criminal offense was
committed in the absence of a person aware of the stealing. The
subjective criterion is that the perpetrator is aware that no one is
observing his actions or believes that he commits an intrusion
imperceptibly on those who may be aware of the fact of stealing.

Characterizing the objective and subjective criteria of
openness, it is worth highlighting their physical and mental
characteristics. The physical feature of the objective criterion is that
the by the larceny is observed by the victim or bystanders. The
psychic feature means the awareness of these people that the thief
is guilty in the larceny.

The physical feature of the subjective criterion is that the
perpetrator physically perceives (sees, hears comments, etc.) the
fact of openness of his actions. Mental Sign means that the
perpetrator is aware that his actions are being watched by other
persons who are aware of their wrongdoing.

Conclusion. To sum up, it should be noted that ensuring
proper qualification of robbery is necessary for the full and
comprehensive study of the crime, improving the grounds of
criminal responsibility for its commission, as well as the correct
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interpretation of the features of the crime, the imposition of
penalties, the application of incentive criminal rules.

The article presents a theoretical generalization and solution
of a scientific problem, which consists in identifying and justifying
the objective and subjective features of secrecy and openness; the
formulation of the sign of the objective side of the crime provided
for in Art. 185 of the Criminal Code of Ukraine "Theft" and Art.
186 of the Criminal Code of Ukraine "Robbery", the analysis of the
positions of scientists on the problem of demarcation of such
crimes, as "theft" and "robbery".

Objective and subjective signs of secrecy have been
identified and proven to help to distinguish theft from non-violent
robbery or fraud. Objective criterion means the fact of committing
a criminal attack in the absence of persons aware of the fact of the
larceny. The subjective criterion is that the perpetrator is aware that
no one is observing his actions or believes that he commits theft
imperceptibly on those who may be aware of the fact of the
larceny. The essence of the objective criterion is that the acts
involving the larceny are observed by the victim or bystanders who
are aware of the acts of the perpetrator. Subjective criterion means
that the perpetrator understands that his actions are observed by
other people who are aware of the wrongfulness of his actions, that
is, the fact of openness.

This problem in Ukrainian law is fixed in the Criminal
Code, the Resolution of the Plenary Meeting of the Supreme Court
of Ukraine, and partially discussed by scientists in the form of
written monographs, commentaries, articles, etc., but it needs an
even deeper analysis to fully develop the approach to delineate
such crimes against property, such as theft and robbery.
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The article discusses the crime of financing of actions taken
for the purpose of violent change or overthrow of the constitutional
order or seizure of state power, change of borders of the territory
or state border of Ukraine.

Key words: financing, separatism, power, state border.

Problem statement. Problems of national security are one
of the most important at any stage of the state's development: they
exist in every modern state and are related to solving the whole
range of problems in political, information, military, economic,
social, humanitarian, legal, ideological and other spheres of society
and the state.

Recent research and publications. The main researchers
of this crime is V.S. Batyrgareva, D.S Zorenko, Y.V. Lutsenko,
S. Pletsky,A.V. Savchenko, M.A. Rubashchenko, G.V Tatarenko,
0.V Shulzhenko. At the same time, despite the problem being
popular in criminal theory current, scientific developments in this
field are based only on the analysis of certain provisions of the
criminal legislation of Ukraine.
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The purpose of the article is to discover the legislative
regulation for financing of the actions committed for the purpose of
the violent change or overthrow of the constitutional system or the
seizure of the state power, changes of the territory’s boundaries or
the state border of Ukraine.

Presentation of the main material. On June, 19 2014 the
Verkhovna Rada Of Ukraine adopted the Law of Ukraine “On
amending the Criminal Code Of Ukraine on criminal liability for
the financing of separatism. The Criminal Code of Ukraine was
supplemented by Art. 110-2, which provides responsibility for
financing of the actions committed for the purpose of the violent
change or overthrow of the constitutional system or the seizure of
the state power, changes of the territory’s boundaries or the state
border of Ukraine. Actions committed for the purpose of the
violent change or overthrow of the constitutional system or the
seizure of the state power, changes of the territory’s boundaries or
the state border of Ukraine, is the first offence mentioned in the
Special Part of the Criminal Code. The similar crime is found in the
criminal codes of other countries (for example, Article 278 of the
Criminal Code of Russia, Article 357 of the Criminal Code of
Belarus, etc.).

In the period of building an independent democratic and
legal Ukrainian state, national security, as well as human rights and
freedoms, become important as one of the areas of struggle against
crime aimed at financing of the actions committed for the purpose
of the violent change or overthrow of the constitutional system or
the seizure of the state power, changes of the territory’s boundaries
or the state border of Ukraine. Today, Ukraine is going through
difficult times. Analyzing the events that take place in the East of
Ukraine, it can be noted that at a new stage of reconstruction, our
state has faced such socially dangerous phenomenon as regional
separatism (Crimea, Donetsk and Lugansk regions). The main task
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for today is the implementation of a set of measures aimed at
preventing financing of the actions committed for the purpose of
the violent change or overthrow of the constitutional system or the
seizure of the state power, changes of the territory’s boundaries or
the state border of Ukraine.

Analyzing the national legislation on criminal liability, it
can be noted that in the Criminal Code of Ukraine the term
"separatism” and "financing of separatism" are not used. However,
it can be assumed that it actually encompasses the broad term
“action or financing of acts committed for the purpose of violent
alteration or overthrow of the constitutional order or seizure of state
power, change of boundaries of the territory or state border of
Ukraine”, foreseeing by Art. 110-2 of the Criminal Code of
Ukraine. The difficulty in identifying and preventing the sources of
funding for separatist and terrorist activity in most cases is that
such funding may come from legal sources, and the size of
transfers may be insignificant, and financial transactions may not
differ from others.

Recently, the conditions for deepening an even more
dangerous tendency have emerged — an increase in separatism and
organized crime. Modern separatism is a powerful structure with
the corresponding scale of equipment. Modern separatist activities
are characterized by wide scope, the absence of explicit state
borders, the existence of links and cooperation with international
terrorist centers and organizations.

The threat of separatism is also increasing due to the
increasing concentration in the hands of radical elements of
considerable funds, both financial and material. In this regard, the
literature has already focused on the fact that the recent stereotype
that separatists receive money only from drugs, weapons and other
criminal sources is not true today since terrorist groups often
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receive sponsorship from fully law-abiding citizens, as well as from
charitable and religious organizations.

In view of the above, it is extremely important to counter
the financing of actions taken to violate or overthrow the
constitutional order or seize state power, change the borders of the
territory or state border of Ukraine, including through the effective
antiterrorism law.

Based on the analysis of the explanatory note to the Act, we
can conclude that the main purpose of its development is to ensure
stability of citizens' rights and freedoms, prevention of separatist
activities which is aimed at forcibly altering the borders of the
territory or state border of Ukraine. As correctly noted by the
legislature, today there is an extensive network of legal entities and
individuals providing funding for structures in Ukraine for the
purpose supporting separatism such activity is a major force in
igniting conflicts within the state. Obviously, the legislator's
liability for those listed publicly unsafe actions is caused by
necessity effective counteraction to anti-state activity, the
implementation of which depends substantially on financial and
material support.

Legislative construction of a socially dangerous act
contained in Parts 1 and 2 Art. 110-2 of the Criminal Code of
Ukraine, has a formal composition, that is, the crime is considered
complete from the moment of any action taken for the purpose of
financial or material provision of the offense provided for in Parts
1, 2 of Art. 110-2 of the Criminal Code of Ukraine, regardless of
whether you received the funds or the material resources to the
recipient and they were actually used. Criminal offence envisaged
Parts 3, 4 Art. 110-2 of the Criminal Code of Ukraine is a double-
ended crime because it contains a qualifying sign in Part 3 —
causing significant property damage and in Part 4 — a particularly
qualifying feature — the onset of others of grave consequences. The
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objective side of this a socially dangerous act involves only one
form is financing, which can be done in different ways. Financing
actions taken for the purpose violent change or overthrow of the
constitutional order or seizure of the state power, change of
boundaries of territory or state border of Ukraine, is a special crime
that involves a specific kind of aiding and abetting, therefore
additional qualification of actions of the subject in Part 5 of Art. 27
and the relevant article of the Special part of the Criminal Code of
Ukraine (for example, Articles 109, 110) is not required.

Therefore, to establish the existence of the action provided
for in Art. 110-2 of the Criminal Code of Ukraine, it is necessary to
establish the fact that such actions were made in one of the forms
1) financial support; 2) material support.

Financial security is a form of financing for actions whose
principal means are to provide and / or collect financial assets of
any kind, with an awareness of their continued use, in whole or in
part, to secure the organization, preparation and commission of a
violent change or overthrow the constitutional order or seize the
state, power, change of boundaries of the territory or state border of
Ukraine.

The content of the provision of financial assets as a method
of financial security is the active actions to transfer and (or) use
financial assets (cash, securities, bank deposits, etc.) intended to
ensure the organization, preparation or commission of a violent
change or overthrow the constitutional order or seizure of state
power, change of boundaries of the territory or state border of
Ukraine. The provision of financial assets takes place when the
person owns them and hands it to someone, knowing that they will
be used in full or in part for a specified purpose.

Asset collection as a means of financial security should be
understood as an act of seeking, obtaining, accumulating or saving
financial assets (cash, securities, bank deposits, etc.) intended to
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secure the organization, preparation or commission of a violent
change or overthrow of a constitutional order, or seizure of state
power, change of boundaries of the territory or state border of
Ukraine. In this case, for the collection of financial assets, 1) non-
profit organizations may be established; 2) use the name of an
existing non-profit organization (generally known to the general
public) in the guise of its principal activity. In the first case, the
establishment of a non-profit entity for the above purposes should
be qualified as a preparation for a crime under Art. 110-2 of the
Criminal Code of Ukraine. In the second case, the actions of a
person, depending on the circumstances of a particular case, need
to be qualified by the set of crimes provided for in the relevant
parts of Art. 190 and Art. 110-2 of the Criminal Code of Ukraine.
Financing of actions taken for the purpose of forcible
alteration or overthrow of the constitutional order or seizure of state
power, change of boundaries of the territory or state border of
Ukraine, takes place regardless of whether the funds actually used
for committing the crimes under Art. 109 and 110 of the Criminal
Code of Ukraine. The moment of termination of the crime provided
by Art. 110-2 of the Criminal Code of Ukraine, depends on the
method of committing a socially dangerous act. Thus, the
collection of financial assets is considered a completed crime from
the moment such collection begins, and the provision of financial
assets is from the moment of their transfer. However, if the
moment of transfer of financial assets does not coincide with the
moment of their receipt by the person being financed, the crime is
considered to be completed from the moment of transfer of
financial assets in any way (courier, postal order, bank order, etc.).
Material security is a form of financing for actions whose
principal means of committing it are to provide and /or collect
tangible assets of any kind, with an awareness of their continued
use in full or in part to secure the organization, preparation and
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commission of a violent change or overthrow the constitutional
order or seizure of the state. power, change of boundaries of the
territory or state border of Ukraine.

Conclusion. Considering the social conditionality,
prerequisites and grounds of both domestic and international
character for criminalizing the financing of actions taken for the
purpose of violent change or overthrow of the constitutional order
or seizure of state power, change of borders of the territory or state
border of Ukraine , it can be noted that the introduction of criminal
liability under Art. 110-2 of the Criminal Code of Ukraine, was a
smart response to the process of increasing proliferation of
separatist and terrorist activities, encroachments on public relations
that ensure state security, defense capability, independence of the
country, its constitutional order. For Ukraine, establishing criminal
liability for financing actions committed with a view to forcibly
altering or overthrowing the constitutional order or seizing state
power, changing the boundaries of the territory or state border of
Ukraine is conditioned by the need for time, not just by the desire
to execute requirements of international legal acts.

Thus, defining in the national legislation the grounds for
criminalizing the financing of actions taken for the purpose of
violent change or overthrow of the constitutional order or seizure of
state power, change of borders of the territory or state border of
Ukraine, requires further scientific elaboration taking into account
the property of international law and the practice of its application
for the development of clear criteria for the classification of
individual manifestations of separatism and its financing to crimes,
and the corresponding improvement of the provisions of the law on
criminal liability.
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aooice yi 0020680pU YACMO NAYMAOMb MINC OO0 AO0 88ANHCAIOMD
00HUM I mum xce. Xou yi 002080pu € YUBLILHO-NPABOBUMU, BOHU
MicHO nepeniimalomuvcsa i3 mMpyoosuUM 3AKOHOOA8CMBOM, MOMY
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BIOHOCUHU, A Oe MPYOO8i.
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OUTSOURCING AND OUTSTAFFING CONTRACTS: A
COMPARATIVE CHARACTIRISTIC
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The article is devoted to the study of the legal nature and
features of outsourcing and outstaffing contracts, as well as their
scope. This article also addresses the problem of legal regulation
of these contracts. On this basis, the differences between
outsourcing and outstaffing are identified, as these contracts are
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often confused or considered synonymous. Although these contracts
are civil-law, they are closely intertwined with labor law, so it is
important to investigate where civil-law relationships, and where
labor relations occur.

Key words: outsourcing contract, outsourcer, IT
outsourcing, outstaffing contract, outstaffer.

Problem statement. Innovations borrowed from the West
are increasingly appearing in Ukrainian legal practice, however,
our legislation does not keep up with all the novelties, which, in
turn, causes certain problems both in registration of legal relations
and in their execution. Outstaffing and outsourcing are good
examples, since they belong to unnamed contracts, and there is no
single approach in the legal literature to their understanding and
legal nature. Case law also indicates that these agreements are often
confused or regarded as one and the same concept, but this position
is misleading and can lead to many problems, including tax
disputes.

Recent research and publications. The theoretical basis
for the research of the outsourcing contract were the works of such
scholars as Z Kozliyeva, I.A. Eschenko, S.V. Reznichenko. The
examined materials indicate that there is no consensus on
understanding these legal practices, however, they are widely used
and satisfy economic interests of entrepreneurs.

The purpose of the article is to determine the content,
legal nature of outsourcing and outstaffing contracts,
familiarization with the foreign concept and identification of
significant differences between them and the areas of their most
frequent application.

Presentation of the main material. Freedom of contract is
one of the basic principles of Ukrainian civil law. This principle is
reflected in the ability of the parties to conclude contracts, both
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envisaged and not envisaged by acts of civil law (Articles 6, 627 of
the Civil Code of Ukraine). In connection with the exercise of such
right and development of civil turnover, in practice, contracts,
which are not expressly provided for by law but which are not
contrary to its general principles, are more frequently concluded. In
the doctrine of civil law, such contracts are separated into a
separate group, giving them different names, such as "atypical”,
"anomalous”, "unqualified”, "contracts of unusual content", etc.
However, the most common designation in the legal literature was
the term "not named contracts”, which stipulated appropriate
classification of contracts into named and unnamed [1].

Such agreements include outsourcing and outstaffing
agreements; moreover, such agreements are borrowed from abroad
by Ukrainian lawyers, so before studying their legal regulation and
nature in the Ukrainian law, we suggest getting familiarized with
foreign terms.

Outsourcing agreement is a contract formed between a
company and service provider wherein the provider promises to
deliver specified services. An example would be data processing
from the service provider that utilizes its own staff and equipment,
typically working from their own location. The word outsourcing in
English and means the use of an external source / resource.

Outstaffing, or subcontracting, means hiring an outside
provider or company to perform specific services. The term itself is
older than outsourcing and usually refers to the situations when the
task cannot be handled internally. Outstaffing companies or
employees work closely with providers until the end of the project.
The word "outstaffing" means staffing activities.

On the legislative level, the concept of outsourcing is
defined in section 4 of the National Classifier of Ukraine
"Classification of Economic Activities DK 009: 2010" of
01.01.2012, as an agreement whereby the contracting authority
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entrusts the contractor to perform certain tasks, in particular, part of
the production process or complete manufacturing process,
recruitment services, support functions.

The example of outsourcing is using services of call-center
or using professional cleaning services instead of creating a full-
time cleaning position. There is no mention of this contract at the
legislative level, so it is worthwhile to refer to the works of
scholars who have studied this issue.

By analyzing their positions, one can attempt to give a
doctrinal definition of the outsourcing contract. Under outsourcing
agreement, one party (the customer) delegates or undertakes to
delegate for a certain period of time their powers to perform certain
functions or activities to another party (outsourcer) who has the
necessary qualified personnel for this purpose, and the outsourcer
undertakes to provide appropriate services (production, service,
financial, information, technological, organizational, financial and
economic, marketing, etc.).

The contract is two-way, as the customer and the outsourcer
have certain obligations to each other. The customer, by delegating
his authority, gives the right to perform one or another activity to
the outsourcer. He also undertakes to pay a certain amount, i.e, to
meet the outsourcer's counter-satisfaction, which indicating the
repayment of the contract.

The contract is consensual because it is sufficient for the
parties to reach an agreement for considering the contract
concluded. In case of non-fulfillment of the terms of the contract by
one of the parties, the party will be liable.

The subject is the essential condition of the contract. The
subject of the contract may be work or services. If it is work, then it
must be a materialized item, and if it is a service, it must be
consumed while providing the service. The contract should detail
the list of outsourcer services.[2, p 5-6]
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In addition to the condition of the subject of the contract,
the contract may include requirements of the customer regarding
the qualification of specialists, the degree of responsibility of the
parties, etc. The parties to the contract are the customer (legal or
natural person, who delegates part of its non-core functions to a
counterparty) and the outsourcer — a contractor who specializes in
the activity transferred to him and undertakes in good faith in
accordance to the contract to perform the function entrusted to him
for payment.

The contract shall specify the procedure for the submission
of works by the executing firm. As a rule, the document confirming
the execution of works by the outsourcing company and their
acceptance by the customer is a signed act of acceptance. Particular
attention should be paid to the date of submission of the documents
that are the basis for outsourcing calculation [3, p.124].

Although the outsourcing contract does not have a clear
legislative regulation, it does not prevent it from being extended in
a number of areas, namely:

« IT outsourcing market. IT outsourcing is outsourcing of
information technology, including software development and
maintenance work.

« Qutsourcing agreement is applied in the armed forces of
different countries of the world. Ukraine's transition to a
contract service cannot be committed without contractors who
will perform functions previously performed by rear services
of the Armed Forces of Ukraine. These include staff nutrition,
supplies and other functions.

« Qutsourcing is also done at the level of individual banking
processes: customer interaction, accounting, staff payment and
life insurance, mortgage lending, etc.

Outstaffing services are becoming more and more
widespread in Ukraine, but at present, their legal regulation is
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imperfect. In world practice, the use of outstaffing is governed by
the Convention on Private Employment Agencies No. 181, adopted
on 19.06.1997. This Convention has not been ratified by Ukraine
today and the term "outstaffing” is not legally enshrined, but the
rules set out in Art. 39 of the Law of Ukraine "On Employment of
the Population” of 05.07.2012 p., apply to legal relationships
arising from the activities of economic entities that hire employees
to continue their work in Ukraine with another employer. The
range of such entities is determined on the basis of the constituent
documents of the entity and according to the types of economic
activity [4].

However, there are some problems with the use of
outstaffing, as there are loopholes in the legislation itself.
According to Art. 39 of the Law of Ukraine "On Employment of
the Population™ the activity of economic entities - employers who
hire employees for further performance of their work in Ukraine by
another employer under the terms of employment contracts, is
carried out on the basis of a permit issued by the central executive
body, which implements state policy in employment and labor
migration.

The procedure for granting such a permit was approved by
the Resolution of the Cabinet of Ministers of Ukraine of May 35,
2013 No 359. However, it should be noted that the said Procedure
has not yet entered into force, and therefore, accordingly, it is
necessary to obtain a permit for hiring employees to continue their
work in Ukraine with another employer. But it is impossible in the
absence of the valid order for his / her issuance.

In order to legally carry out activities of outstaffing (until
entry into force of the Procedure for issuing a permit for hiring
employees to further perform their work in Ukraine with another
employer), it is sufficient to outstaffer to enter in the list of
economic entities providing services with employment mediation,
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and business entities that hire employees to continue their work in
Ukraine with other employers.

There is also a positive practice of obtaining individual
explanations from the Ministry of Social Policy that, prior to the
entry into force of the said Order the business entity providing
mediation services and entered in the appropriate list does not need
to obtain such a permit in the absence of appropriate procedure [5,
p.2]. According to Part 4 of Art. 36 of the Law of Ukraine "On
Employment of the Population” it is the duty of economic entities -
employers who hire workers to continue their work in Ukraine with
another employer is to enter into an agreement with the employer
on the use of the employee's work [4].

The subject of an outstaffing contract (service agreement) is
the service provided by outstaffing company for employees to carry
out their work with the customer. Such employees may be subject
to the customer's work schedule, have their jobs on the customer's
territory, but outstaffing company fulfills obligations of the
employer and pays monthly salary to these employees. Sometimes
the customer dismisses their employees, the outsourcer recruits
them into their staff, so the employees continue to perform their
regular duties, but are in the staff of the outsourcing company.

Thus, it is possible to distinguish outstaffing from
outsourcing the first the entity provides employees (specialists) to
perform the work to another entity, for a fixed term, and during the
outsourcing the work is performed or services are provided.

During outstaffing, the customer receives additional
benefits in the form of reduced tax payments (since it is not
necessary to retain employees in the state and pay social insurance,
personal income tax, military levy, etc.); avoidance of work risks
with employees (personnel documentation, leave, etc.); simplifying
accounting and more.
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Since employees enter into an employment contract with an

outstaffer, it also fulfills all obligations of the employer to comply
with labor law, etc. Thus, the parties to the contract must settle all
disputes, agree on job responsibilities and check qualifications of
employees, compensation for material losses of the customer, other
essential conditions of employment of employees. [6]

Analyzing all of the above, you can find the key differences

between outsourcing and outstaffing:

1.

The subject of the contract. In outsourcing, the contract is
made to provide service to perform a specific task
(accounting, legal services, etc.). If talking about outstaffing,
then the subject is the service of providing staff.

. Labor management. Outsourcing usually eliminates the direct

interaction of Company A with contractors assigned by
agency B. The management of specialists lies with Manager
B, who is dealt with by Representative A. When it comes to
outstaffing, then A fully manages employees of C within the
framework of the contract.

. Remuneration. In outsourcing employment, remuneration is

often paid, hourly or monthly. Between work force, it is
distributed within company B. But the outstaffer sets the
salary and pays it directly to A, and the payment being the
same as in the case of normal hire.[5]

. Execution of labor relations. The employment contract is

concluded between the employee and the contracting
company. An employer is a company that provides
outsourcing or outstaffing services. Therefore, in this case,
neither the outsourcer nor the person using outstaffing is a
direct employer and there are no labor but civil relations
between them.

. Place of work performance. If we are talking about

outsourcing, the work can be done on the territory of the
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contracting company, because the main task is to provide
service, to perform the task. In the case of outstaffing, the
work is carried out on the territory of the customer company
and, moreover, according to the rules of its internal labor
schedule and other conditions.

Conclusions and prospects for further research.
Outsourcing and outstaffing contracts are widely used in Ukraine,
but there is still no legislative regulation that allows us to refer
them to unnamed contracts. Outsourcing is a format for long-term
business relationships that involve performing certain tasks from
one company to another. Outstaffing is the involvement of specific
agency professionals without their inclusion in the customer's staff.
Particular attention should be paid to the shortcomings in the
legislation on this contract, since despite the fact that Employment
Law of Ukraine establishes the obligation to obtain a permit for
hiring workers to continue their work in Ukraine with another
employer and prohibits such activity without permit, the relevant
procedure for issuing the permit has not entered into force yet.

An outstaffing contract is, by its nature, reminds an
employment relationship, when outsourcing is similar to a service
contract, which regulates in detail the manner of such services
provision and persons involved in the process. However, it is
advantageous for many companies to attract employees through
outstaffing companies, as this allows to avoid personnel issues and
unnecessary tax burden and does not spend their own resources on
employment contracts, other personnel issues, tax payments, etc.

When outsourcing is applied, there is wusually no
resemblance to the employment relationship, as employees remain
the employees of the executing company in all aspects of providing
services to the customer.
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IIJIFOGHUM JIOTOBIP TA IT:
ITPOBJIEMHI IIMTAHHS 3ACTOCYBAHHA
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Y 3anpononosamiv’  cmammi  Haoaemvcs  3a2anbHA
Xapakmepucmuka 3acmocy8aHHs WII0OH020 002080py 6 cqhepi
iHghopmayiutux mexnono2iu 3a 3akonooaecmeom Yxpaiiu. Ilpu yvomy
HA20N0ULYEMBCS, WO ULTIOOHUU 00208Ip BIOHOCHO BIPMYAIBLHO20 MAUHA
(peueu;, ob0’ckmig inmenekmyanbHol 61acHoCmi abo Meop4yocmi) Ons
8pe2yo8ants GiOHOCUH Mmidc noopyxcocam 6 IT cghepi, nosunen
CKIIA0AMUCs 34 AHANIOZIEND CKIIAOAHHS WTIOOHO20 002080p) GIOHOCHO
peanvbHozo MauHa noopyscoics ma ix cninbHoi enachocmi. Ha
menepiwHiu. yac 6 YKpaiii, NpaoGIOHOCUHU NOOPYHCIHCA U000
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BIPMYAILHUX peyel, V GIOMIHHOCI 00 NLIOMHO20 NPOEKMY 3 NPUBOOY
peecmpayii akmie YugLIbHO20 CMAHY, 3aKOHOOABY0 He 8Pe2YNIbOBAHO, Y
38 513K 3 YUM ROMpPedyomv NOOATLUIO20 OOCTIONCEHHSL.

Knwuosi cnoea: cim’s, cimeuni npagogioHoCunu, w00,
ULTIOOHO-CIMEUHI  NPABOBIOHOCUHY,  VKIAOEHHS ULTIo0Y,  WI0OHUU
00208Ip, IHpopMayiuii mexHoI02Il.

MARRIAGE AGREEMENT AND IT:
PROBLEMS OF ITS APPLICATION

Marta Sofiya Yakibchuk, Fourth-Year Law Student
ESP Supervisor: A.L. Artsyshevska, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The proposed article provides the general description of
application of marriage contract in the field of the formation of
technologies according to the legislation of Ukraine. It is
emphasized that the marriage contract with respect to virtual
property (things, objects of intellectual property or creativity) for
the settlement of relations between friendship in the IT sphere,
should be made by analogy with the marriage contract regarding
the real property of spouses and their joint property. Currently, in
Ukraine, legal relationships between spouses in relation to virtual
matters, unlike the pilot project on civil registration, has not been
legally regulated and therefore needs further investigation.

Key words: family, family relationships, marriage,
marriage contract, information technology.

Problem statement. In today's society, in both Ukraine and
the EU, many pressing questions in economic, moral, ethical, social
and cultural aspects regarding the definition of family relationships
and the legal regulation of these relationships arise. These
questions arise in the light of the fact that women and men have
interfered with IT, including the Internet with its social networks,
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dating sites, etc. The lives of women and men, as well as their
family relationships, have changed significantly due to the
development of IT.

It is necessary to agree that the formation of information
and communication technologies have significantly influenced the
development of the society, became the factor of information
revolution, leading to the emergence of a single world space [1, p.
6]. Even 15-20 years ago, no one could have assumed that IT
would fit into our lives and relationships, including family
relationships, marital property. IT is a real world of endless
information, in which everyone immerses depending on their
interests (communication, knowledge, work, entertainment, etc.).

Through the use of information technologies, in particular
the Internet and its technical services, new forms of family legal
relationships are being created in the world today in the global
virtual environment, that is, the Internet, which goes far beyond the
scope of law regulation information.

Recently, the legal environment has raised the issue of
discussing the problems of legal regulation of global information
technology — computer network the Internet. Scholars are
encouraged to introduce a new line of science — Internet law or IT
law. The Internet and its main services can be imagined as a
medium of communication, the media, and also as a giant
information archive, the library of electronic documents. In order to
carry out a comprehensive study of the grounds for the emergence
of family relationships in the IT sphere, it is advisable to study
property relations of spouses determined by the marriage contract
and their legislative regulation.

The current situation in the field of computerization testifies
to the complexity of the tasks in the field of regulation of relations
formed in connection with the use of information technologies and
protection of the rights and interests of their participants. [2, p. 6].
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It is no exception and the marriage contract, the application of
which has become especially relevant in recent times. For this
reason, the study of problematic issues of marriage contract
application in the field of information technology is justified both
from theoretical and practical points of view.

Recent research and publications. The scientific works of
such jurists as: Antokolskaya, O.M. Bandurka, O.B. Bezpalko,
A.M. Belyakova, V.I. Boska, D.V. Genkin, V.S. Gopanchuk,
O.V.Dzer, N.M. Ershov, LV. Zhilinkov, I.A. Zagorsky,
O.M. Kalitenko, V.M. Kosak, O.M. Kalitenko, N.S. Kuznetsova,
Z\V. Romovskaya, R.O. Stefanchuk, E.A.Sukhanov,
V.A. Tarkhova, Yu.K. Tolstoy, E.O. Kharitonov, O.I. Kharitonova,
Yu.S. Red, Ya.M. Shevchenko and others served as the theoretical
basis of the research.

The purpose of the article. Scientific analysis,
systematization, evaluation, development of priority areas of family
law in the field of application of the marriage contract and
information technologies, theoretical and practical problems that
arise in the field serve as the purpose of the article.

Presentation of the main material. The study of property
relations of the spouse, including the conclusion of the marriage
contract, is important in the IT sphere, since the precise definition
of the position on these issues will allow clarifying their legal
nature, allow to determine the perspectives of the development of
legislation in the relevant field.

According to Part 2 of Art. 11 of the Civil Code of Ukraine
[3] main grounds for the emergence of rights and obligations are
contracts and other transactions. Contracts are the basis for the
emergence of relationships that mediate the dynamics of IT sphere,
allowing activity of its subjects. This is a general rule, however,
when it comes to marital relations and conclusion of marriage
contract in particular, in this case the mentioned contract can exist
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only in the presence of the registered marriage according to the
law. Thus, according to Art. 95 of the Family Code of Ukraine [4],
which defines the procedure of marriage contract, if marriage
contract is concluded before marriage registration, it enters into
force on the day of marriage registration. If marriage contract is
concluded, it enters into force on the day of its notarization. Thus,
it can be concluded both by persons who are getting married and by
persons who are already married [4, p. 174].

The nature of the marriage contract is diverse. This finding
is manifested in the fact that marriage contract is not like a standard
contract, which includes certain more or less permanent conditions
[5, p. 67]. The scope and content of each specific contract, the
subjective focus of implementation, the order of entry into force of
its individual provisions and other conditions are determined by the
parties for every case.

The Family code of Ukraine does not define the marriage
contract. Based on the analysis of the norms of Family code
Ukraine and its general characteristics, we can conclude that
marriage contract is the agreement between the persons who marry,
determines their property rights and obligations in ongoing
marriage and in case of its termination.

Most scholars agree that the marriage contract, the form of
this contract, the conditions of its validity, grounds for invalidation,
the procedure of conclusion and enforcement, many other points
clearly show that in this case it is worthwhile to use common civil
law constructions of the contract. Part 1 of Art. 92 of the Family
code of Ukraine is devoted to determination of the parties to
marriage contract, which may include: persons who have applied
for marriage registration; spouses — persons who are already
married. No one else can be a party to a marriage contract.
Marriage contract cannot limit ability and capacity of spouse, that
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IS, contain provisions restricting one party's right to work, choice of
profession, education, freedom of movement, etc. [6, p. 24].

Marriage contract regulates three main types of property
relations: a) legal regime of property (Article 97 of the Family code
of Ukraine); b) procedure of using house (Article 98 of the Family
code of Ukraine); c) the right to maintenance (Article 99 of the
Family code of Ukraine). Marriage contract is concluded regarding
property relations of the spouses (Part 1 of Article 93 of the Family
code of Ukraine).

The categorical tone of this statement is justified, because
personal non-property rights of man and citizen, and spouses are
inviolable, and no one, not even close people can encroach on
them, which is guaranteed by the Constitution of Ukraine [7]. Art.
21 of the Constitution of Ukraine states the following: “All people
are free and equal in their dignity and rights. Human rights and
freedoms are inalienable and inviolable”. Art. 51 of the
Constitution protects the rights not only of a person but of a
married person: "Each spouse has equal rights and obligations in
marriage and family.” Marriage contract may provide for the right
to compensate non-pecuniary damage caused by the wrongful
conduct of another spouse (infidelity, beatings, actions against the
interests of the family, etc.).

Spouses cannot regulate their non-property rights and
obligations towards children through a marriage contract. Also, the
contract cannot contain conditions that put one spouse in an
extremely unfavorable position (e.g. stipulation in the contract that
all property acquired in marriage and income becomes the property
of only one spouse). In addition, marriage contract cannot contain
restrictions on such issues as voluntariness of the marriage union,
equality of spouses, concern for well-being and development of
children, etc.
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At the same time, it should be borne in mind that the
development of IT cannot but affect the contractual structures that
exist in family law, and therefore need rethinking. The rapid
development of IT is also expanding the scope of civil rights that
apply to both civil and family law. After all, civil rights objects can
definitely be attributed to IT objects, which include: business
assets, websites, domain names, computer programs, databases,
Internet accounts, virtual things, virtual money and more. The
inclusion of these facilities will not contravene with the
requirements of the current legislation of Ukraine.

In the domestic system of family law, legislation provides
that property acquired by spouses in marriage is common. When
concluding a marriage contract, it is necessary to take into account
some features regarding the legal regime of property, and with
regard to the IT sphere, it can also take into account virtual
property (computer programs, websites, accounts, electronic
means, virtual objects of intellectual property, creative works that
are placed on Internet sites, etc.): allowed to resolve issues
regarding electronic means; the parties may assume that the virtual
property acquired by each of the spouses before marriage or
received during the marriage as a gift will belong to both spouses
and acquire the mode of joint partial or joint ownership of the
spouses; the terms of the marriage contract cannot impair the
financial status of either spouse, that is, the necessity of fixing the
terms of the contract only with respect to both spouses in equal
shares, which must comply with the general principles of common
life; the parties may provide that they will own and share the virtual
property owned by one of them under virtual ownership; if the
certificate of marriage contract gives rise to the issue of specific
virtual property, the property of which is proposed to be defined in
the marriage contract, then its ownership should be established; the
parties may agree on admissible order of division of their virtual
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property. Parties should also keep in mind the fact that marriage
contract is not a document that establishes and confirms the
ownership of virtual property

Article 94 of the Family code of Ukraine provides that
marriage contract is concluded in writing and notarized by both
public and private notary [7, p. 258]. The procedure for
notarization of the marriage contract is regulated by the Decree of
the Ministry of Justice No 296/5 of 22.02.2012 “On Approving the
Procedure of Notary Deeds by Notaries of Ukraine”. The Family
code of Ukraine does not provide for the state registration of
marriage contract, so its validity depends on the notarial certificate.

Conclusion. To sum up all the mentioned above, marriage
contract with respect to virtual property (things, objects of
intellectual property or creativity) for the settlement of relations
between spouses in the IT sphere, must be made by analogy with
the marriage contract with respect to the real property of spouses
and their joint property. Currently, in Ukraine legal relationships
between spouses in relation to virtual matters, unlike the pilot
project on civil registration, has not been legally regulated and
therefore needs further investigation.
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CBIJIOLLKAI IMYHITET
Y KPUMIHAJTbHOMY ITPOBAIKEHHI

Ouena Sukis, ctyn. 3 Kypcy opui. ¢-Ty
KoncynpranT 3 akaneMigHO1/ FOpUIMIHOI aHTITIHCHKOI MOBH:
H.O. I'puns, kano. ginon. nayk, doyenm
JIpBiBCHKUMI HalllOHABLHUHN yHIBEpCHUTET iMeHi IBana dpanka

YV cmammi pozensioaecmucsa npobrema poni ma 3HaueHHs
00HO20 3 [HCMUMYMI8 KPUMIHALHO-NPOYECYANIbHO20 NpaAsa —
«imyHimemy c8ioka». ¥ cmammi npoananizo8ano uou c8i0oybKux
imyHnimemie 8i0NOGIOHO 00 OCHOBHUX MEOPIll KPUMIHAILHO-
npoyecyanbHo20 npaea ma YUHHO20 KPUMIHATbHO-NPOYECYAIbHO20
3axonodaecmea Yxpainu. Kpim moco, @uceimieHo npoyecyanvHi
0CcoOIUBOCTIT 3ACMOCYB8AHHS MAKO20 NPABA HA NPAKMUYIL.

Knrouosi cnoea: «xpuminaivbHe npoeaodicenHs, C8I00K,
C8I00YbKULL IMYHIMem, Npago 8i0MOBUMUC 0A8AMU NOKA3AHHSL.
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WITNESS IMMUNITY IN CRIMINAL PROCEEDINGS

Olena Yatskiv, Third-Year Law Student
ESP Supervisor: N.O. Hrynya, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the problem of the role and
importance of one of the institutions of the criminal procedure law
— «witness immunity». Within the article, the types of witness
immunities are analyzed according to the basic theories of criminal
procedural law and current criminal procedural legislation of
Ukraine. In addition, the procedural features of the application of
such a right in practice are highlighted.

Key words: criminal proceedings, witness, witness
immunity, the right to refuse to testify.

Problem statement. Within the issue of witness immunity,
the practical application of such a theoretical category can be
distinguished. It delineates in the particular features of each type of
witness immunity, depending on the person in the status of witness
in criminal proceedings and the subject of the testimony.
Accordingly, such a distinction depends on the legal consequences,
which play an important role in the process of proving and
affecting the course of a criminal proceeding.

Recent research and publications. The question of
witness immunity was engaged in research of V.T. Nor,
S. M. Stakhivsky, L.D. Udalova, O.P. Kuchinskaya,
0. V. Churikova, and L.V. Havrylyuk and others.

The purpose of the article is to analyze the features of
witness immunities within criminal proceedings under the current
legislation of Ukraine.

Presentation of the main material. For the proper
functioning of all aspects of the life of society and the state, the
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legislation of Ukraine enshrines a number of secrets that cannot be
disclosed. Among them there are state secrets, information related
to the professional activity of the subjects or which depends on a
certain position of the person. Violation of these norms can be
detrimental to both private and public interests and have significant
consequences for criminal proceedings.

For this aim, the criminal procedural legislation defines
norms that are aimed at securing the rights of defined categories of
people and preserving the information protected by law. As a
general rule, according to the Criminal Procedure Code of Ukraine,
the witness is required to testify to the investigator, the prosecutor,
the investigating judge, and the court. However, there are a number
of exceptions to the general rule. In the theory of criminal
procedural law, they are known as the general concept of witness
immunity.

The legal status of a witness provides for the basic elements
of our study. It includes the duty to testify, the right of certain
categories of individuals to refuse to testify and the responsibility
for knowingly false testifying and for refusing to testify. The
categories of witnesses who are legally entitled to refuse to testify
are vested with witness immunity.

The concept of witness immunity means the absolute or
relative release of statutory groups of people from the duty to
testify about the information of a criminal offence they are aware
of. Depending on the legal status of the witness, the witness
immunities are divided into absolute and relative.

The absolute witness immunity provides for the prohibition
of the prosecutor to interrogate the witness during the pre-trial
investigation and the court during the trial and the witness’s
correspondent duty not to testify. Such prohibition is related to the
performance of people by their professional function, which
presupposes confidentiality of information and constitutes secrecy
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of the law. This information cannot be questioned by a witness.
Such witnesses are the categories of individuals provided for in
paragraphs 6-11, Article 65 of the Criminal Procedure Code
(further - the Criminal Procedure Code) and other people who are
required by law to disclose certain information that constitutes
secrecy. As for the relative immunity, it gives person the right to
refuse to testify, but he or she may exercise that right by his/her
own consent. These are groups of people referred to in paragraphs
1-5 of Article 65 of the CPC, individuals entitled to diplomatic
inviolability, and people who in a specific criminal proceeding may
apply the right of self-disclosure, detection of family members and
close relatives.

For breach of the duty not to disclose a secret provided by
absolute immunity, the law provides the legal liability. This
category includes judges, experts, individuals who are subject to
security measures and individuals who have information about such
individuals, journalists. Judges can be liable to disciplinary action
for the disclosure of the secret of a conference room, or of
information from a closed court hearing. However, there is no
liability for the jury provided by law. There are three types of
liability for breach of security measures — disciplinary,
administrative and criminal — depending on the severity of the
consequences of such disclosure. If he fails without good reason to
fulfill his duties as an expert, he is criminally responsible. The
journalist’s responsibility for disclosing confidential information is
not clearly defined by law and no direct sanction is enshrined.

In addition, the Criminal Code of Ukraine provides for
criminal responsibility for the disclosure of certain types of
confidential information, including state secrets, trade secrets,
adoption secrets, and so on. Since the current law does not
explicitly prohibit the disclosure of these secrets through the
interrogation of a witness, the persons who possess them do not
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have the right to refuse to give evidence regarding them. Thus,
there is a certain conflict in the law when a person is responsible
for either disclosing the identified waivers or refusing to disclose
them.

The right to refuse to testify provides for relative immunity.
Groups of persons endowed with it, at their own request (the right
to self-expose, to expose family members, close relatives), or with
the consent of the person who entrusted such information to them
(exemption from the obligation to keep professional secrecy),
choose to testify as a criminal witness or not. The Rule provides for
Part 3 of Article 65 of the CPC and establishes a non-exhaustive
list of categories of persons who are exempted from the obligation
to keep confidential information (paragraph 1-5 Part 2 of Article 65
of the CPC). The subject matter and scope of the testimony is
determined by the person who entrusted them with the information.
A mandatory condition for exemption is the consent of the person
who entrusted the information in writing signed by that person.

In addition to those specified in paragraphs 1 to 5 of Article
65, Article 65 of the CPC, this rule applies also for a lawyer’s
assistant, a lawyer’s trainee, persons who have a working
relationship with a lawyer; notarial assistants, persons who perform
notarial acts, persons who have been notified of notarial acts in
connection with the performance of their official duties or other
work, persons involved in notarial acts as witnesses, other persons
who have become notaries known information constituting the
subject of a notarial secret. In order to disclose professional secrecy
information, it may be disclosed with the consent of the person who
has entrusted it with such information, to the extent determined by
it. In the cases stated in legislation, healthcare providers may be
questioned about this information without the consent of the
individual.
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In addition, the Criminal Procedure Code is not designated
as a subject of relative immunity by the Ombudsman, who is not
required by law to provide an explanation of the merits of the case.
Therefore, he cannot be questioned as a witness to the merits of
these cases, namely the circumstances of his duties.

Also the issue of clergyman having relative immunity is
uncertain. As the law enshrines the secrecy of confession as
absolute and non-disclosable, such immunity should be attributed
to the absolute and to stipulate in Part 3 of Article 65 of the
Criminal Procedure Code the exemption from the duty to keep the
professional secrecy of the persons, envisaged by paragraphs 1-4 of
Part 2 of Art. 65 of the CPC.

In order to ensure the effective performance of the functions
of diplomatic missions, relative witness immunity is vested in two
categories of persons of the person with the right of diplomatic
immunity and employees of diplomatic missions. The first category
cannot be questioned as witnesses without their consent. The
second category of persons may be interviewed only with the
consent of the representative of the diplomatic establishment. The
categories of persons enjoying the right to refuse to testify are
provided for in the Regulations on Diplomatic Missions and
Consular Offices of Foreign States in Ukraine in 1993. In the event
of obtaining the consent of the Accrediting State for questioning by
diplomatic and consular staff as witnesses, they shall be questioned
on a common basis.

Regardless of professional responsibilities, relative witness
immunity is vested in individuals who enjoy the right of self-
exposure and the right not to testify against close relatives and
family members. Thus, the person is not responsible for refusing to
give evidence or explanation about him, family members or close
relatives, as defined by law.
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Conclusion. The existence of the institution of witness

immunity within the criminal process has important practical
application. It guarantees the real protection of the rights of the
person or promotes the duty to keep confidential information, and
the violation of such rights, including not reporting them to the
person, results in the inadmissibility of evidence. In addition, some
categories of individuals may have legal responsibility for giving
evidence and disclosing certain information.
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YIK: [340.12:35.07](477)”1918”I1.CxoponaacbKuii

YKPATHCBKA JIEPZKABA
3ATETBMAHA I1. CKOPOITAACBKOI'O
(KBITEHBL-JIMCTOIIAJ] 1918 P.)

Jenuc 36opoBchbkuid, cTya. 1 Kypcy opun. ¢-Ty
KoncynbTaHT 3 akaieMiqHOI/FOPUIMYHOI aHTITIHCHKOT MOBH:
A.L Pany, xano. ginon. nayx, ooyenm
JIbBiBCHKUMI HallIOHANIBHUK yHiBepcUTET iMeH1 IBana Ppanka

Cmamms  npuceésiueHa  aHanizo08i  COYIO-NONIMUYHOI,
npasomeopuoi i KyibmypHO-NPOCEIMHUYLKIN OiIbHOCMI  YPSaoy
cemomanama y 1918 p. Poszensnymo nepedymosu opmysanHs
eemvmanamy Ilasna Cxkoponadcvkoeo, 0cobausocmi HYmMpIiuiHbOi
i 3posniwnoi nonimuxu cemvmanamy. Ocobnusa ysaza npudiiena
cy0osiii peghopmi ma npoyecam ykpainizayii y cgepi oceimu ma
KYbmypu.

KurwouoBi caoBa: Vipaincoka Oepoicasa, nepegsopom,
eemomanam Ilaena Ckoponadcvkoeo.

UKRAINE DURING THE RULING OF GETMAN
SKOROPADSKY I(APRIL-NOVEMBER 1918)

Denys Zborovskyi, First-Year Law Student
ESP Supervisor: A.l. Radu, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the analysis of the socio-political,
legal, and cultural work of the the Hetman’s government in 1918.
The preconditions of forming the Hetmanate of Pavlo Skoropadskyi
are reviewed; the foreign and inner policy of the hetmanate is
discussed. Special attention is given to judicial reforms and the
processes of Ukrainianization in the spheres of education and
culture.
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Key words: Ukranian state, coup, hetmanate of Pavlo
Skoropadskyi.

Problem statement. During the ruling of getman
Pavlo Skoropadskyi many reforms were carried out, including
judicial, land, school, and military ones. All those reforms changed
the lives of ordinary Ukrainians for the better. The research has
shown how only one person managed to change the course of the
Ukrainian history just in 7.5 months.

The relevance of the research is determined by the need to
study more deeply the socio-political and legal aspects of the
Ukrainian Hetmanate of 1918, because nowadays there are more
opportunities for such research.

Recent research and publications. The complex and
eventful period of the Ukrainian Hetmanate of 1918 is represented
in all kinds of historical sources: archives, press, memoirs,
epistolary, archeographic, and visual works and documents. A
number of books dedicated the Ukrainian Hetmanate of 1918 were
published in different states, among them: “Ukrainian Hetman
State in 1918. Historical essays” by Ruslan Pyrig [14], “Pavlo
Skoropadsky — the last hetman of Ukraine (to the 140th anniversary
of his birth)” by O.V. Dobrzhanskyi, and others.

The purpose of the article. The purpose of the study is to
define the main milestones of foreign and domestic policy of
Ukraine during the hetmanate of P. Skoropadskyi. The purpose of
the work is realized by implementing the following tasks: 1) to
reveal the preconditions of the coup and the formation of the
Hetmanate of P. Skoropadskyi; 2) to investigate the foreign policy
of the Hetman’s government; 3) to analyze the domestic political
processes of the Ukrainian state; 4) to reveal the struggle against
the hetmanate.
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Presentation of the main material. 90 years ago, on April
29, 1918, in the golden-domed capital of Kyiv, 44-year-old
Pavlo Skoropadsky, a descendant of the glorious Skoropadskyi
Cossacks, who became the ruler of the proclaimed Ukrainian
Hetmanate. Since that moment of truth, many tragedies and
accomplishments had taken place in the lives of Ukraine,
Ukrainians and the Ukrainian diaspora, but the events of 1918,
which, unfortunately, did not become fateful for the Ukrainian
people and their country, are still controversial and discussions
both among the scholars and ordinary citizens still go on.

Thus, the era of the hetmanate, which lasted 7.5 months,
was filled from the very beginning by the struggle of the
government at various fronts: at the external front with the
Bolsheviks, and at the internal one with Russian organizations, and,
mainly, with the Ukrainian opposition. The major disadvantages
included the lack of its own army and complete dependence on the
occupants. It is important to mention in this regard the heavy
legacy of the previous era: the responsibilities assumed by Ukraine
under the Brest Peace Treaty, namely: to supply Germany and
Austria-Hungary with a large amount of grain, meat, and sugar.

The hetman’s government inherited a heavy legacy from the
previous government in the field of social relations: the peasantry
was waiting for the free transfer of landed estates and the
liguidation of landed estates. The Central Rada failed to resolve
that issue, and it was to be solved by the Hetman’s government. It
resulted in another legacy: the so-called “punitive detachments”,
which appeared with the German occupation, but all the
responsibility for them fell on the hetmanate.

But, the hetman’s era is marked with a lot of positive
examples. During those 7.5 months outstanding specialists in
various fields of economicy, culture and science worked hard.
Within a very short period of time the hetman’s government
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established diplomatic relations with Germany, Austria,
Switzerland, Bulgaria, Poland, Finland, Turkey, Crimea, the
Scandinavian states, and with the weakening of the occupation it
succeeded in establishing diplomatic relations with France,
England, and Romania. Diplomatic relations were also with
Moscow, the Don, and the Kuban.

Great achievements were made in the field of finance: the
Ukrainian monetary system was established, banks were founded.
After the ruin brought by the war and revolution, railways and
bridges were rebuilt and regular rail traffic was restored. The
Hetman’s government prepared a draft of land reform, which could
not be resolved by the Central Rada; prominent lawyer X. Lebid-
Yurchyk considered the land law approved by the Hetman’s
government, “similar only to the land laws of the most democratic
countries in the world, such as New Zealand, where land legislation
was ahead of all other countries and evolutionarily solved the land
issue for the benefit of the working people”.

Judicial reforms were very important. Many new laws were
worked out and adopted. The Senate was established, the court
system started working under new regulations. Measures to legalize
the autocephaly of the Ukrainian Orthodox Church were
undertaken.

The process of Ukrainianization of schools at all levels,
starting with public schools and ending with two universities
began. Of great importance was the successful work on founding
the Ukrainian Academy of Sciences, the National Library, the
National Archives, the National Art Gallery, and the Ukrainian
Historical Museum. Besides, the State Drama Theater, the National
Opera, the Ukrainian State Chapel, and the State Symphony
Orchestra were founded.

The Ukrainian publishing business managed to reach an
exceptional scale: a number of large publishing houses were
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established, according to the historian of the Hetman’s era
D. Doroshenko they published the Ukrainian editions “in an
unprecedented number of copies; the whole region was covered
with a network of the Ukrainian bookstores [7].

Such are the results of what was done in extremely difficult
conditions during only 7.5 months of 1918.

Conclusion. P. Skoropadsky, of course, loved Ukraine and
wanted to love it even more, but he did not know his people, did
not feel them subconsciously, because being in love with the
romantic past, songs, and myths of the people does not mean to be
part of it, even if you are of the same blood. The Hetman was
separated from his people for too long, and he had too little time to
be among them when they became the People.
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Cmamms npuceauena npooremam mediaoceimu. Ilooano
apeyMeHmu 8adciu8oOCmi maxKo2o pooy oceimu, a came’. NPUHYUnu
coyianizayii Mo100020 NOKONIHHS, HEOOCKOHANUL 3axucm oimell,
giocymmuicmeo Mexauizmie epexmusHoi camopeynayii
iHhopmayitiHo20 pUHKy, HeoOXIOHiCMb NPOMUCOAMU 306HIUWHIN
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iHhopmayitiniti azpecii ma pyuHieHil 3apyOidicHIll NPONAeaHoI.
Pozenanymo  ocnosni  nonoowcenns Kownyenyii  6npoeadicenhs
mediaoceimu 8 Ykpaini, it popmu 1t nepcnexmusu.

Knrwouoei cnosa: Mmediaoceima, Mmediakynibmypa,
coyianizayis, inpopmayitine cycniibCcmeo.

SOCIAL IMPORTANCE OF MEDIA EDUCATION

Yulia Boychuk, First-Year Journalism Student
ESP Supervisor: O.B. lvasyuta, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the phenomenon of media education.
Arguments supporting this kind of education are presented,
namely: principles of socialization of the young generation,
imperfect protection of children, lack of mechanisms to facilitate
self-regulation of the information market, the need to resist
external information aggression. The main provisions of the the
Concept of introduction of media education in Ukraine are
considered, as well as its forms and current prospects.

Key words: media education, media culture, socialization,
information society.

Problem statement. Education is a concept without which
no society exists. It has long been laid down that it is one of those
foundations of humanity that contributes to the scientific progress
and the continuation of flourishing of civilization. The Law of
Ukraine “On Education” states that it is the basis of the intellectual,
spiritual, physical and cultural development of the individual, his
successful socialization, and economic well-being. The topic is
quite relevant, because in the age of globalization and the
predominance of technical processes, media education seems to be
necessary not only for journalists, but also for everyone, and media
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culture is perceived as an everyday context of life. Despite many
papers and defended theses on this topic, a number of issues
regarding media space remain controversial.

The purpose of the article is to study the field of media
education and its origin, and the task is to find out its importance to
society and identify the causes of need by analyzing the Concept of
introducing media education in Ukraine.

Recent research and publications. The systematic study
on media education was performed in 2009 by the scientist
Gurinenko[5, p.3]. He believes that the first curriculum in media
education was developed by Canadian scientist M. McLuhan in
1959, and the active use of media education in the educational
process began in the 1960s in the United Kingdom, Canada,
Germany, USA, France. An increasing number of studies have
found that media education appears to be a serious and important
area that is connected to most social structures of a democratic
society. It has now been suggested that the introduction of media
education in Ukrainian schools is gradual, but not very noticeable.
The course of media education under different names ("media
culture”, "media literacy”, "media education™) and in different
formats is taught in schools in 14 regions of Ukraine [6].

Presentation of the main material. The 21st century
education is faced with numerous demands of a changing society
and related problems: there is a rapid development of technology
that is even faster than the change of generations, so education
must be prepared for it; a person must be educated in order not only
to be a citizen of his country, but also to have an understanding of
the trends around the world and to be prepared to function in the
conditions of globalization.

It is not surprising, that humanity is increasingly moving to
the sphere of intellectual activity, which is being provided to a
great extent by the media as a component of media culture, so
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media culture can be considered a priority in this aspect. Namely,
the majority of knowledge is gained through the media: traditional
(television programs, radio broadcasts, print media) and the latest
(Internet, telephone or computer communication). So the obvious
fact is that it is necessary to be aware of what surrounds you.
Moreover, over time, society will rely on information and
communication technologies even more: web technologies, cloud
computing and big data, smart phones and the Internet of "smart
things", artificial intelligence and other gadgets [3]. When a person
is aware of his or her belonging to the media world, it ensures
better understanding of the underlying reality, stimulates the
formation of value categories, meaningful positions of an
individual as factors of self-creation of a personality in the modern
social and cultural situation. Entering media culture appears to be a
necessary condition for proper development of a human being.

Media education can also be seen as a form of purposeful
development and delineation of the essential characteristics of a
person as a carrier and a creator of the cultural essence and
meaning. Media culture is realized through many characteristics of
the individual - mental, moral, ethical, ideological, aesthetic and
others. That is, a person realizes what is inherent in nature and
through socializing [ 9, p. 95-98 ].

The media is having a dramatic impact on the education and
life of the younger generation, who are accustomed to socializing
through the latest technologies. In addition, paying attention to the
current situation in the world, gadgets are the only way of distance
education. At the time when all educational institutions are closed,
young people have the opportunity to take various courses, to keep
in touch with their teachers and not to stop studying altogether.
Thus, media education will only help them in it.

One more important evidence of the importance of media
education is the inadequate protection of children from media
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content. Very often this causes harm to their health and
development. The child is not capable of controlling the flow of
information on his own, and if the parents do not have sufficient
knowledge to do so, the consequences are not pleasant. Therefore,
parents who are knowledgeable in the media are the key to their
children's safety. In addition, it is worth studying the basics of
media at school. Therefore, the task of the modern school is not
only to prepare the child for life in the modern society, but also to
teach to understand and realize the effects of the influence of media
on the human psyche, on his or her life as a whole, to teach her to
protect himself or herself from the perception of various negative
information. It is the introduction of media education in the
educational process that will help to solve the problem of preparing
a person to communicate during socialization, which in turn will
allow, firstly, to protect children from the potentially harmful
effects of media, and secondly, to bring up such a media consumer
who can effectively satisfy their interests using the mass media.

Let’s consider such an aspect of the media as fraud [7,
p. 347]. Recently, fraudulent schemes have become increasingly
common in the network. This is due to the inattention of the users
or their lack of knowledge about preventing behavioral negligence.
Attackers are constantly improving their methods and techniques,
but online scams can be avoided by following simple rules. Media
education is one of the factors contributing to the safe use of the
computer information technology.

On the 21st of April, 2016 the Presidium of the National
Academy of Pedagogical Sciences of Ukraine approved the new
version of the Concept[ 2 ] of introduction of media education in
Ukraine. The concept is based on the study of the state of media
culture of the population of Ukraine and the international
experience of organizing media education. The main provisions of
the Concept are in line with the objectives set out in the UNESCO
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Paris Media Recommendation Program (dated on the 22th of June,
in 2007) and the European Parliament resolution on media literacy
in the digital world (on the 16th of December, in 2008) [ 4] . The
purpose of the Concept is to promote the development of an
effective media education system in Ukraine, which should provide
a sound basis for humanitarian security of the state, development
and consolidation of the civil society. It will help to counteract
external information aggression, prepare children and young people
for the safe and effective interaction with the modern media system
and media culture in accordance with their age and individual
characteristics.

Its tasks include promotion of: 1) media literacy — the
ability to use the media safely and effectively, understand the
nature of content and services, use the full range of opportunities
offered by new communication technologies and media systems,
and be able to protect themselves and their family from harmful
information material; 2) reflection and critical thinking, because
such psychological mechanisms are capable of ensuring self-
regulation of interaction with the media and its conscious
consumption, evaluating the content, source, form and quality of
information provision, as well as the ability to withstand external
information aggression and propaganda, destructive media
information influences; 3) media immunity of a person, through
which a person can fight against an aggressive media environment.
It also helps to consume media products safely in terms of its
mental and psychological impact and to filter the information flow
from all sorts of “garbage”, protecting against harmful materials;
4) media creativity, which helps people learn to communicate
better, realize their life goals, develop patriotism and overcome
social consequences through hostilities in the Donbass, Crimea or
quarantine because of the spread of COVID-19 [2].

The concept offers its forms of media education. They are:
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1) preschool, that is, until 6-7 years, as soon as the child begins to
know the world, he or she has the opportunity to develop
intellectually and aesthetically (including various forms of
intelligence, including emotional, social and practical intelligence).
It can learn to differentiate information that is appropriate to its age
and vice versa, which is inappropriate and thus to select and use
age-appropriate media products; 2) school, mentioned above:
training courses, mugs, studios, electives are already involved here,
in general — an integrated media center using media didactics
within existing subjects. School computer classrooms and upgraded
libraries are useful. This form of media education is more serious
than preschool and is aimed at developing critical thinking and
communication media competence; 3) after-school, designed as a
supplement to the school to enhance its effect. It is based on
extracurricular institutions (for example, the Small Academy of
Sciences), non-governmental organizations, libraries, volunteer
settings, and covers media education of parents and family media
education (psychologist consultations); 4) media education in high
school — training specialists for media and media educators and
media psychologists; 5) parental — it ensures the effectiveness of
the media education of the family as a leading factor and social
environment for early socialization of the child; that is, parents
need to know how to protect their child (especially at an early age)
from the negative impact of the media on their development; it will
become part of a holistic media education system and will be
integrated into a psychological training unit for high profile
professionals, high schools of conscious paternity, libraries, social
services and family centers; 6) adult media education — this form of
media education is continuous and is characterized by the use of
modern information and communication technologies and the latest
media; it also aims to provide the older generation who are
accustomed to working with the media differently; and promotes
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continuous personal development and advanced training. Adult
media education is a necessary component of the state's
information security in conditions of external information
aggression and propaganda, contributes to the resilience of the
population to destructive media information influences; 7) media
education by means of media (informal media education) — the
leading form of spontaneous media education of children and
adults, which, if appropriate, can acquire signs of purposefulness
and constructiveness. It is provided with training, information-
analytical, information-entertaining programs and media projects, it
requires a significant improvement in the quality of educational
media products, involvement in the production and examination of
the quality of media products by specialist media educators and
media psychologists [3].

The Concept has three main stages of its implementation:
1) experimental phase (2010-2016); 2) stage of gradual
introduction of media education and standardization of its content
(2017-2020); 3) stage of further development of media education
and ensuring its mass introduction (2021-2025 years) [3].

Ukraine is now in the second stage, when the experimental
period should be coming to an end and media education would be
at the end of its rooting. It is worth noting that progress in this is
indeed noticeable, but it seems that the Concept is a bit of a mess.
In fact, many educational institutions, NGOs, or even libraries are
not yet ready to provide the public with a quality media education.
Moreover, this requires improving the legal framework, the
willingness of education professionals to resolve media education
problems and controversies, as well as intensifying cross-industry
and international interaction.

Conclusion. Our analysis has led us to conclude that the
social significance of media education is indisputable, and
humanity must understand where the information comes from,
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what is its composition and usefulness. This is especially concerns
children who are not able to do it on their own, so their parents
should be aware of the media. In addition, it is important to be able
to protect yourself from Internet scams, virtual scams and all kinds
of fraud. Media education is not only the way to the effectiveness
of human activity in the system of labor relations, but the way to
remain oneself, a whole personality, capable of self-expression and
humanity. The Concept of introduction of media education in
Ukraine offers ways to solve this problem by defining its
principles, stages and forms of learning. At the moment, Ukraine is
going though the second and moving on to the third stage -
development and mass introduction of media education. However,
there are many tasks ahead.
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In the article the basic techniques of manipulative influence
of mass media on human consciousness are analyzed. The purpose
and reasons for manipulative actions are being analyzed. The
fundamental principles of manipulative technologies in mass-media
are determined.

Key words: manipulations, mass media, consciousness.

Problem statement. We encounter them every day,
allowing them to perform the informative, entertaining and
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communicative function. We start our day with them and end it
with them. No wonder, they are called "the fourth power", because
they have had an absolute power over the feelings and
consciousness of people for a long time. We trust them while they
are affecting our consciousness and subconsciousness. They are
addictive, disorienting, over-optimizing, enticing, thought-
provoking, or misleading. What are they? They are the media.

With the advent of globalization, as humanity began to
communicate more and more, it became more difficult to trust the
media, especially when it started to be beneficial for the
propaganda of political leaders and oligarchy. The media is a
perfect tool for power over the mass. They cover billions of people,
easily accessible and understandable for everyone. The media is
capable of influencing a choice of our medicines, clothes or cat
food, even if we think we make our own decisions. Propaganda
was born a long time ago, a striking example is the period of World
War 11, but with the development of information technology, its
spread has increased significantly.

Nowadays, manipulations are used in the military sector to
incite the repugnant people and to push for radical actions, clearly
planned by the enemy. This can be observed even in these days,
when Ukraine is in a state of hybrid war. Special analytical
departments tracking user’s preferences, select ads that will be
relevant for him, while companies stealing personal information
from consumers to spam and attack, and there are a whole bunch of
such examples. For example, the recent leak of information from
Facebook consumers that occurred at the end of December 2019. In
addition, there was the most scandalous leakage of data from 87
million users of the same social network, in March 2018 that was
probably used for political advertising.

Is it possible to prevent from such massive impact of the
media on our daily lives? Yes, it is. However, it is important to
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understand the purpose of such manipulations, the ways in which
they are performed and, finally, how to avoid them. This may
happen not only to those who use the Internet or TV, but also to
those who read newspapers, magazines or listen to the radio,
because manipulation of consciousness is everywhere, even if we
are not aware of it. The topicality of the article is determined by the
increasing role of the media that shapes public opinion, increased
amount of manipulation of media and a need to resist to such
manipulative influence [12].

Recent research and  publications.  Prominent
psychologists, journalists, and marketers have explored this topic a
lot. Scholars such as Edward L. Bernays, Lange L., Zavgorodnaya
L., Varij M., Golodnikova Y. considered both the mechanisms of
manipulation and the nature of manipulative messages. Varij M.
worked on manipulative techniques in the political area in the paper
"Specific Forms and Methods of Influencing the Electorate".
Edward L. Bernays in his work “Manipulating Public Opinion: The
Why and The How” noted that the public can be manipulated but in
teaching the public how to ask for what it wants the manipulator is
safeguarding the public against his own possible aggressiveness. In
particular, the work of Gorham J. "Mass Media" described the role
of social media in public manipulation and how the mass media
affect the people consciousness [3;7;8].

The purpose of this article is to study the features of the
manipulative influence of social media on human consciousness,
broaden the horizons of media consumers and study the methods of
preventing manipulative actions. We also make an attempt to find
out who can manipulate us and what are their intentions.

Presentation of the main material. Firstly, let's find out
what manipulation is. Manipulation is a distortion of information
that creates a false picture of the world; a sudden necessity to
"artificial needs" that is not really needed, but suddenly becomes
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vital [11]. Secondly, what is the purpose of manipulation? It is
aimed at changing the direction of audience activity, its ideas,
thoughts, and views. Its main task is to perceive the consumer with
a thought that do not actually belongs to him but to a manipulator.
Thirdly, who takes on the role of a manipulator? The main means
of manipulation is the media; they easily influence public
consciousness, monitoring the information environment in which
we exist. The media can filter the data, which they are providing to
the consumers, and deliberately hide the information that is not
profitable to them. They can artificially emphasize certain topics
while distracting people from more serious problems. There is a
phenomenon such as media consciousness. It is a type of
consciousness based on false values, interpretations, double
morality, and, consequently, fake reality. Instead of giving the
people the truth, the media take advantage of both people and
information they have. Public opinion is being strongly deformed
through the media [8].

Researchers point out the basic media manipulation
technologies such as distraction, differing, appealing to emotions,
self-blame and sensationalism. A perfect daily tool — distraction.
The media flood news with stories on trivial issues because they
want to keep people’s minds occupied. The result is that people
stop questioning why the media is not talking about certain issues;
the people forget the real issues. Differing problem. Presenting
unpopular decisions as “necessary”, “for a better future”, or “for
our own good”. People get used to a lower quality of life. They
start seeing it as normal. In the end of the day, the people will
resign themselves to the current state of things and will stop
demanding what they were demanding. Let’s remember, when did
you panic last time? The media try to prevent people from thinking
critically; they try to control their thoughts as they fear controls the
hardest. Do you feel guilty? They also make us believe that we are
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the only ones responsible for our misfortunes. They are trying to
make us miserable as a person to warn the public from mobilizing.
However, what about sensational events that happen all the time?
This is an effective way of dividing the problematic aspects and
dispersion of the information flow in order to hide the real problem
and remove social tension [6]. There was a striking example of
such sensation during Syria outbreak, when insurgents and
government forces fought. This situation was reported swiftly by
all the world's leading news agencies, while government forces
were destroying civilians [9]. The purpose of these strategies is to
create docile, submissive, and obedient individuals. There are also
examples when the media use a fragment of message from the
interview or the video sequence of the event, which changes the
context, creating a completely new message. As a result, a speaker
can be misunderstood and unknowingly initiate a break out, of
course if the media need it to look like that.

There is an impressive array of settings that the media
shaped. Furthermore, people are easily manipulated by them and do
not even realize it. People encounter them literally every day
mostly through the ads. They have definitely heard the settings of
the type: “Do it! This is cool, it proves that you can!” or “The main
thing is money” or “The goal justifies the means” and others. When
the people meet the advertise “buy” they do not think whether they
need this thing but start to interpret it in terms of “can, want,
prove”. Making a decision a person thinks that it is his own one but
this choice was perfectly directed by the same settings. The media
carry out their settings through popular media leaders, actors, TV
hosts, politicians and more [7].

Alice Marwick and Rebecca Lewis, in the “Media
Manipulation and Disinformation Online.” cataloged who is trying
to manipulate media—trolls, ideologues, hate groups, conspiracy
theorists, gamergaters. Where and how they do it—via blogs, sites,
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message boards, social media and even the memes. Why they do
it—for money, for hate, for power, to cause polarization or to
disrupt institutions [2].

However, it is wrong to assume that only the media use
manipulation. It is spread in many sectors—not just news and
World Wide Web but also platforms, technology companies,
brands, marketing, government, politics, education [2]. In short: we
are being used.

Conclusion. This article has investigated how the media
can use their influence on the society for a selfish purpose. They do
it through manipulation mostly. The media use a great amount of
tricks and settings to make the people do what they want. The most
common signs of manipulation of the media are the lack of sources
of information, the excessive emotionality and understatement of a
person [10]. Undoubtedly, mass media, with the help of
manipulative influence, shape media consciousness, which changes
public opinion. It is important to understand how we can be
manipulated and to be able to detect when we are being promoted
or manipulated. People become mechanistic, lose the integrity of
their own nature and as a result lose their ability to have adequate
relations with the changing world. It is easy to manage such
society. The majority of people are not capable to analyze and
adequately resist manipulative techniques because they consider
benefits as their only goals and sense of life.

Manipulation is possible due to the control over information
and communication that dictate affirmations, representations, rules
and models of human activities. In other words, manipulation is
possible in the presence of rigid censorship [4].

Moreover, the media push the process of communication in
the direction, which is advantageous for them and force the reader
to play the passive role of the "victim of manipulation™: to accept
the media's position and agree with them [1]. What can we learn
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from this? Perhaps the biggest lesson could be that we must not be
naive. We must discriminately keep awake and aware. We must be
hungry for truth wherever we find it. We must protect it and defend
it. We need to be careful to avoid coming to hasty conclusions just
because the “experts” say it. It is, very much, an individual journey.
It is a great quest but filled with minefields. Be careful and beware
of sensations, urgent news, keep an open mind to all that you see,
buy or try [5]. In the future, it would be helpful to pursue the study
into the sphere of media settings and their manipulative influence
on the society.
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The article provides a historical-philosophical analysis of
the formation of Saint Augustine as a patrist in order to understand
the formation of the main principles of the philosophy of the thinker
and to emphasise the significance of this author in the further
development of the world philosophy, especially scholasticism.

Key words: philosophy, patristics, neoplatonism, fideism,
christianity.

Problem statement. The culture of late antiquity is marked
by its transitional nature. A time when the ideas of a thousand-year
tradition of complex and often contradictory culture of
anthropocentrism clash in dispute with new religious doctrines’
emergence. And right in this period of time the figure of the
Christian philosopher and patrist Blessed Augustine arises.
Aurelius Augustine’s personality is considerably interesting in
historical reflexes, which actually “open the first page” of the
philosophy of medieval thinking. The relevance of his ideas is
immensely important in theology, as he was able to set the
unbreakable pillars of dogmatics of the Catholic Church on which
it still stands.

Recent research and publications. The formation of the
philosophical views of Aurelius Augustine have been studied by a
number of scholars — Krutiy J., Losev O., Portalié E., Gotuch M.
and many others. The given article has been framed by important
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historical-philosophical views of Mayorov G., Neretina S., P.
Brown, Svetlova R., Selivestrova V. In the contemporary literature,
the posture of Augustus has been actively studied, Augustine’s
predestination is described by Ivan Meendorf [4]. There are also a
number of works of Russian authors on Augustine that have
contributed greatly to the enlightment of his personality, life and
activity by R. Svetlova and V. Selivestrova [3]. Interesting research
on this topic has been conducted by Augustine’s biographer Tront
Berg Eriksen [5]. In Ukrainian literature his posture has been
studied by Krutiy J [1], Gotuch M. [9]. Grytzushyn V [10], and
other prominent scholars.

The purpose of the article is to provide a historical-
philosophical analysis of the formation of the figure of Saint
Augustine as a patrist, an understanding of the formation of the
main principles of the philosophy of the thinker and an emphasis
on the significance of this author in the further development of
world philosophy, especially scholasticism.

Presentation of the main material. Biographical ground of
the philosophy of the " Father of the western church”. When we
think of the collapse of the ancient world of the West, and look
back to the last decades of the greatness of Roman culture, we see
the image of the majestic thinker Augustine Aurelius, whose
creation is recognized by the apogee of the Patristic. Blessed
Augustine was born on 13th November 354 in North Africa, which
was part of the Roman Empire [6]. At that time, the First Council
of Nicaea had already taken place, but Christianity had not yet been
established as the official state religion. Part of the population of
the empire converted to Christianity, but the rest adhered to the
faith of their ancestors and remained pagans. The Aurelian family
vividly reflected the social situation in the country: Patricius, as
father, believed in the pantheon of the gods, and Monica, as
mother, was a devout Christian [7].
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The town of Tagast (today Souk Ahras in Algeria), from
which Blessed Augustine was from, was quite provincial, and the
family of the future Father of the Church was not wealthy. His
father was a member of the city council and a representative of the
middle section of the African suburbs of the Roman Empire.
Monica tried to raise her son in a spirit of Christian values. Her
efforts were flattened by the influence of her husband, but on his
deathbed, Patricius, thanked his wife, and accepted Jesus into his
heart. In "Confession", the patrist’s most autobiographical work, he
hardly describes his father, but details all the righteousness and
piety of his mother’s life. The parents of young Aurelius sought to
provide their son with a good education, so in Tagast and
neighboring Madaurus he received a primary education [6]. When
Augustine was 17 years old, a family friend, Romanian, paid for his
studies in Carthage. Carthage was one of the centers of secular life
of the empire. This environment encouraged the young man to
immerse himself in the elements of love. The Blessed himself
describes this period of his life as: « For | was not only beloved but
also I secretly reached the climax of enjoyment<...> I was joyfully
bound with troublesome tics, so that | could be scourged with the
burning iron rods of jealousy, suspicion, fear, anger, and strifex.

At the same time, the philosopher became closer to the
future mother of his son and remained faithful to her for 15 years.
The baby was named Adeodatus. Although he only lived 17 years,
his father considered him to be extremely gifted: "He was barely
fifteen years old, but his intelligence excelled that of many grave
and learned men. <...> I confess to thee thy gifts, O Lord my God,
creator of all, who hast power to reform our deformities--for there
was nothing of me in that boy but the sin." - Augustine reflected.

Since childhood, Augustine had been interested in
spectacles and theatre productions, and in school was particularly
enthusiastic about poetry. In Carthage the theater became his
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favorite place: «...in my wretchedness, I loved to grieve; and I
sought for things to grieve about. In another man’s misery, even
though it was feigned and impersonated on the stage, that
performance of the actor pleased me best and attracted me most
powerfully which moved me to tears».

During the studying process of the future patrist, for the first
time in a long time he appealed to the Holy Letter by reading the
dialogue of Cicero "Hortensius". The text impressed him not only
with its eloquence, but also with the depth of thought and the
appeal to love wisdom - to engage in philosophy. "I was delighted
with Cicero’s exhortation, at least enough so that I was stimulated
by it, and enkindled and inflamed to love, to seek, to obtain, to
hold, and to embrace, not this or that sect, but wisdom itself,
wherever it might be. " — recalls Augustine.

As the school had a strict course, the young man was not
satisfied with the study of only a limited number of Roman authors,
which led him to seek spirituality in Manichean teachings.
Manichaeism was a popular cosmopolitan philosophical and
religious doctrine that attempted to combine mythological
irrationalism with logical explanations and evidence. To young
Augustine, these ideas were intimate, as the manichaeans highly
valued the mind of man and promised each novice a release from
the wrong thoughts through the mind. For nine years, the future
priest remained a sincere supporter of Manichaeism until his faith
was shaken by acquaintance and conversations with the
Manichaean Bishop Faustus [7]. He turned out to be ignorant in the
free arts and philosophy, and began to learn with great enthusiasm
from a resourceful opponent.

In 384 Augustine went to Rome and took the position of
rhetorician in Mediolanum (today Milan in Italy). Upon his arrival,
he visited the Bishop of Ambrose and began to listen to his
sermons regularly. Christianity from such a pitch became for the
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thinker a kind of discovery - even the crude old-testament events
Ambrose interpreted allegorically, filling them with spirituality,
which perfectly corresponded to the thinking of the educated man
of the time. Ambrose was heavily influenced by Neoplatonism,
which was common among pagans and Christians alike. The
principled dualism of substance and spirit, as well as excessive
spiritualism in Neoplatonism and the mythological side of
Manichaeism, condemned these systems to be defeated in the
struggle against Christianity. At this time, Saint Monica arrived in
Mediolanum and tried once again to convert her son to Christianity.

Augustine himself was more and more inclined to the faith
of Christ. He was in the inner quest of truth and spirituality and
tried to apply the approach of Ambrose to biblical texts. He also
read the lives of Antony and other saints. The greatest influence
came from the Apostle Paul — "Messenger to the Romans”, after
which the future Saint left the service and temporarily moved to the
villa of his friend Alypius in nearby Mediolanum. After a long
reflection and mental disturbance, on 24 April 387, he, his son
Adeodatus and his friend Alypius were baptized. Upon becoming a
Christian, Augustine immersed himself in a true philosophy and
deep spiritual life, which was marked by the saint’s regular literary
activities. He was an extremely productive author - by his own
reckoning, until 427 he had written 93 treatises with a total volume
of 232 books, as well as a huge number of letters and sermons of
which 500 remain. Only 10 of the works listed by the author did
not reach us.

After becoming a Christian, Aurelius returned to North
Africa. On the road back his mother died. In the face of death, Saint
Monica addresses Augustine: «Son, for myself | have no longer
any pleasure in anything in this life. Now that my hopes in this
world are satisfied, I do not know what more | want here or why |
am here. There was indeed one thing for which | wished to tarry a
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little in this life, and that was that | might see you a Catholic
Christian before | died». After staying for some time in Rome and
having written several more works there, the philosopher arrived in
Tagast in autumn 388 and founded a monastic order.

Soon, the thinker became well-known in Catholic circles,
and Bishop Valery of Hyppo in 391 ordained him as a priest. The
4th century in North Africa was a period of crisis for the Catholic
Church, due to the rise of Donatism, a branch of Christianity that
relied on impoverished Christians, who constituted the
overwhelming majority, and adhered to the strict, ascetic traditions
of the Church in persecution. After the establishment of
Christianity as the state religion, it was also addressed by nobles
who did not want to lose their material values and privileges, which
contradicted the views of the Donatists. Under these conditions, the
Catholic Church suffered from a severe deficiency of clerics.
Augustine, as one of the most educated Catholics of the Roman
Empire in 395, becomes Bishop of Hippo when Valery of Hippo
declares his successor.

He spent 34 years in this position, until his death, and
focused his efforts on the strengthening of the Catholic faith in the
region and the development of Christian dogma, including the fight
against heretics and the faithless. On August 28, 430, the Blessed
died in Hippo, which was under siege by the German Vandal tribe.
They completely burned the conquered city, but did not even touch
the cathedral and library of the saint, due to respect for his figure.

The influence of previous thinkers on the formation of the
philosophical doctrine of Aurelius Augustine. The spiritual
development of the philosopher was continuous. Reading
"Hortensius™ by Cicero, the nineteen-year-old Augustine became
obsessed with wisdom and the search for the true good. After
familiarizing himself with the philosophical concept of Cicero,
Augustine formed his own ideas of the state. An ancient thinker
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believed that it was impossible to rule the state without inflicting
injustice - a patrist agreed and in this way described the order of the
City of Man. In search of the truth, the thinker resorts to
Manichaeism. The proponents of this doctrine criticized
Christianity, because instead of trusting the mind, it relies on faith.
In the treatise "On free will", the author acknowledges that it was
faith, not reason, that brought it out of Manichaeism and led to a
true understanding of God. So Aurelius formulated the law: "If you
don’t believe it, you won’t understand it".

Augustine was greatly influenced by Greek philosophers.
The closest to him was Plato, as the patrist considered Platonism to
be the most similar to Christianity. The teacher of Grace brought
Plato’s teachings about ideas to the principles of Christianity,
placing ideas in the thinking of God. In this way, the Holy Father
reconciles Plato with Christianity, wondering how the Greek
philosopher could learn about the omnipotent God of monotheism,
who created the world with virtue. At the age of twenty, Aurelius
managed to comprehend the "ten categories” of Aristotle. The men
of science praised the book enormously, so he also found it
immensely significant. Having become a Christian theologian, he
himself denies the categories of Aristotle, because he dared to
represent God with a large shining body and himself with his shard.
However, Augustine agrees with Aristotle’s claims about the
human soul. The man of Stagira considers the soul as the fifth in
ascending order after the earth, water, air and sky, which the
Christian thinker also confirms, considering the nature of the soul
that rises above everything, because it is bodiless.

In Mediolanum, where Augustine studied, there was a
Neoplatonist group, among which "Enneads™ was popular. In this
way, the Saint’s view of bodily, intangible spirituality was formed.
It was Neoplatonism that gave him a way out of the agnosticism of
the skeptics, and under this impression wrote his first treatise,
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which refuted the teachings of the academics. In the work "Against
Academics"”, the author denies the possibilities of practically
unlimited knowledge of the world.

The philosopher’s final appeal to God was due to a mystical
experience. He describes the event in detail. After talking to
Alipius about self-analysis for pleasing the body’s needs,
Augustine fell under a fig tree and burst into tears. He cried until
his sadness was interrupted by the strange words of a child’s voice.
The words " take up and read " he understood literally - he took the
first best book and read the chapter that his vision had stumbled
upon. This book turned out to be the Holy Bible, and the chapter
was Paul’s first message to the Romans. The words read by
Augustine were: «Let us behave properly as in the day, not in
carousing and drunkenness, not in sexual promiscuity and
sensuality, not in strife and jealousy. But put on the Lord Jesus
Christ, and make no provision for the flesh in regard to its lusts».
(Rome., XII, 13-14). It was these lines in particular that formed one
of the reasons that Augustine became Christian.

Tertulian in his work «De Carne Christi» stands on the
position of fideism, representing his maxima «l believe because it
is absurd». Aurelius continues this tradition, «For when we refuse
to follow St. Augustine who, for his part, professed to be guided by
faith, and prefer to follow instead the principles of some pagan
philosopher or his Arabian commentators, then reason is no longer
able to distinguish truth from error», claimed Etienne Gilson.

Conclusion. Augustine paid great importance to the Christian
basis of his philosophy, since God is the center of philosophical
thinking. God is the highest essence. He is the only one whose
existence is independent, the rest exists only through his divine will.
God is the reason for the existence of all things [1, p. 79-82].
Augustine discovered a new vision of an individual and his
connection with the God. Augustine did not deny the existence of
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freedom, but at the same time the infinite power of the deity manifests

itself in the course of historical events. Thus, he theoretically

substantiated the possibility of a miracle, a belief in which became a

feature of the medieval worldview. Therefore, the Christian

philosophy of Augustine made a huge impact to the religious tenets of
the church, to the ideological world of the Middle Ages, and to culture
and philosophical science in general. Thus, we conclude that the views
of Augustine passed the long period starting from the pagan
upbringing of his father, going through an independent disposition to
Manichaeism and later to Neoplatonism, and finally were confirmed
by a deeply Christian position.
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The article deals with the analysis of the psychological
aspect of mental health and possible responses of people, who are
victims of bullying and hate speech. An attempt has been made to
outline the possible consequences of dealing with this type of
pressure. It has been established that although many cases of using
hate speech are borderline illegal, many people still don’t reach
for help.

Key words: hate speech, cyberbullying, psychological
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effect, mental health.

Problem statement. The topicality of this article lies in the
fact that modern society is prone to the negative effects of hate
speech because the majority of people access the Internet daily.
Comparing to previous generations, it has become much easier to
say bad things to and about other people, and get away with it.
Therefore, the study deals with the psychological effect of hate
speech on people.

Recent research and publications. There is a vast amount
of literature on hate speech and its effects on people, as well as
many studies and surveys concerning said topic. What we know
about hate speech and cyberbullying is largely based on
experiences of people who spoke up and research of numerous
psychologists, who decided to publish their studies. For example,
the book “Cyberbullying: Causes, Consequences, and Coping
Strategies” by Nicole L. Weber and William V. Pelfrey Jr. provides
valuable insight from school staff regarding policies, protocols, and
approaches on how to at least minimize if not make cyberbullying
extinct in school. The authors examine data collected from middle
and high school students in a large urban area and further explore
the correlation between the online and face-to-face environments
created by advancements in technology.

The aim of this study is to analyze the reasons for usage of
hate speech, the ways it affects people, and consequences it can
lead to. The tasks of the article are to define meanings of “hate
speech”, “cyberbullying”, to research its psychological effects on
mental health, as well as list the possible outcomes of bullying.

Presentation of the main material. There is no uniformity
in the definition of hate speech throughout the world. Each of the
documents concerning hate speech has its own definitions and
classifications. For example, Cambridge Dictionary defines hate
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speech as "public speech that expresses hate or encourages violence
towards a person or group based on something such as race,
religion, sex, or sexual orientation» [1]. In other words, it is when
people say something that is aimed at hurting somebody’s feelings
and often hate speech is used to provoke a reaction. Why do people
need to self-validate by trying to put others down is a rhetorical
question and to be fair, everyone could have their reasons. Does
this mean, if somebody’s words are justified by something that had
happened before it is acceptable to use hate speech? The answer is
no. In this article, we will be trying to understand the concept of
hate speech, what induces people to say such things and which
consequences it can lead to.

Hate Speech and Law. Laws against hate speech are either
intended to preserve public order or protect human dignity. First
require a higher threshold, so they are not enforced frequently,
contrary to second type which has a much lower threshold for
violation. They vary from country to country, but mostly are
similar. What is common though is that statements that express
aggression against others should be punished by law.

But there is another problem when trying to prosecute
somebody for hate speech is that we live in a world(most of us at
least) where we have this thing called “liberty of speech” so
sometimes a line between that concept and hate speech becomes a
little blurry. So the most difficult thing in international law is not
necessarily how to punish for hate speech, but rather how to define
it correctly.

Article 19 of the Universal Declaration of Human Rights
(UDHR) and the International Covenant on Civil and Political
Rights (ICCPR) protect freedom of expression under international
law. However, the international community has also agreed to
certain limitations — such as on speech which advocates “national,
racial or religious hatred” and “constitutes incitement to
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discrimination, hostility or violence.” Therefore, it is extremely
important for governments to establish sound legal frameworks on
hate speech which hold perpetrators accountable, uphold human
dignity, protect marginalized groups, while still balancing the right
to freedom of expression [2].

The most important law in Ukraine, the Constitution of
Ukraine, guarantees protection against hate crime in Articles 24
and 37[3]. In Criminal Codex of Ukraine, there are also separate
articles on punishing hate crime, like Article 161(maximum
criminal sentence of up to 8 years in prison) and 300 (maximum
criminal sentence of up to 5 years in prison)[4].

Cyberbullying. Another concept which has not been
considered here yet is cyberbullying. It is a form of bullying or
harassment using electronic means, also known as online bullying.
A frequently used definition of cyberbullying is "an aggressive,
intentional act or behavior that is carried out by a group or an
individual, using electronic forms of contact, repeatedly and over
time against a victim who cannot easily defend him or herself” [5].

Cyberbullying can occur either via SMS or online in social
medias/forums/sites— so basically everywhere, where people can
view or share content. Content which is mean, harmful, false or
negative is considered as an act of cyberbullying. It can also
include sharing personal or private information about someone else
causing embarrassment or humiliation, which is a total violation of
privacy.

This is a serious issue, because about 37% of young people
between the ages of 12 and 17 have admitted that they had been
bullied online, and 30% have had it happen more than once. And
many more aren’t confident enough to speak up about their
experience so they just continue to hide how much it really affects
them from the rest of the world. Also, surveys have shown that
only 1 in 10 teen victims will inform a parent or trusted adult of
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their abuse. And in some cases, only adults can fix the situation or
take appropriate measures, for example if the person who is being
bullied is too young to file reports.

Psychological Aspects Of Cyberbullies And Cybervictims.
Mentioned above one’s inability to defend themselves, brings us to
important part of why cyberbullies post potentially harmful things —
almost always it is simply because they want to feel better about
themselves by downgrading others. Also, a huge share of why hate
speech online is so common nowadays is that if you do a few simple
things (not even super-hard-to-take precautions), your true identity
will not be discovered by ordinary people because they just simply
will not have high enough level of access to your personal
information. It’s relatively easy (technically) to hide behind a screen
and say whatever you want because, let’s face it, even if you are
breaking a law on hate crimes, you are most likely to get away with it
simply because most people won’t do anything to stop you legally.

When talking about psychological effects of cyberbullying,
we are most likely to firstly think about victims, and then later (if at
all) at the cyberbullies themselves, which is not completely right
because you can’t spread hate without getting caught up in it. It
affects you, scars you mentally even and even if you are not feeling
guilty at the moment, be sure to know: reckoning is coming.
Honestly, most people (if not all), who use hate speech online are
deeply miserable inside and they just try to make others feel worse
than they are feeling about themselves of other things which
concern them. It could even be some sort of escape from a real
world for them, an action which is not that uncommon for people
nowadays. The fact that modern society, compared to previous
generations is more vulnerable in mental health aspects of life also
needs to be pointed out.

Surely, victims suffer psychologically a lot more. Typical
and immediate responses to being victimized by a cyberbully
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include anger, frustration, and sadness. Usually, the degree of
problems offline is directly proportional to how much bullying
behavior is experienced online. Victims of cyberbullying are often
stressed. [6] If a person is being bullied, he or she can behave in an
unpredictable way that may lead to awful things, which we are
going to discuss a little bit further in the article.

One longitudinal study led by a group of scientists in
Norway investigated the long-term psychological effects of
adolescents. Results of the study indicated that all groups involved
in bullying during adolescence, both bullies and victims,
experienced adverse mental health outcomes in adulthood. While
the victims showed a high level of depressive symptoms in
adulthood, both groups experienced an increased risk of psychiatric
hospitalization due to mental health disorders.[7]

Possible Consequences Of Hate Speech. Being bullied can
result in some very serious consequences, the less
harmful(subjectively) being isolation and withdrawal. Cybervictims
often close themselves to the world, withdrawing from family
members, relatives and friends. They may spend a lot of time alone
and may also believe that being around other people only makes
things worse for them.

Some of the victims turn to alcohol, cigarettes or drugs to
numb their feelings, which can also cause physical problems, apart
from already existing mental ones. And let’s not forget about
addictions, which are most likely to be developed in the process.

Others use different coping mechanisms, such as
developing an eating disorder. There are a lot of different kinds of
ED from anorexia and bulimia nervosa to binge eating. The variety
can be explained — some people simply don’t feel hunger when
going through an emotional stage, others turn to food for comfort.
And cyberbullies rarely cease to miss an opportunity to comment
on somebody’s appearance which leads to overthinking and as a
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result, ruining your relationship with food.

More vulnerable and desperate people tend to self-harm. Or
they could turn from prey to predators and harass others (either
mentally or even physically). And lastly, suicide — the worst thing
that can happen because of bullying. The loss of human life, missed
opportunities, grieving of close people — all of that can happen just
because someone wasn’t careful with their words.

Conclusion. This topic is not to be taken lightly because
mental health is a crucial part of a person and damaging it can lead
to truly terrible things. Some things just simply cannot be undone,
no matter how hard you might try to. Apart from ruining lives, hate
speech also ruins modern society as a community, because we
often tend to treat it lightly or even normalize it. But to bully and to
be bullied is not normal, but it is kind of in our DNA, because even
from the beginning of times, when faced with unknown, our
ancestors mostly used violence as a response. Which hate speech,
after all, is — violence. We need to raise awareness and bring more
attention to this topic because if we don’t, countless lives will be
lost, not only victims’ and bullies’, but those close to them too.
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COIIAJBHI MEIA IK OCHOBHUM ACHEKT
TJTOBAJIIBAII CYYACHOI'O
THO®OPMAIIMHOI'O CYCHLIIBCTBA

Metpo Ko3ak, cryj. 3 kypcy G-Ty )KypHaIiCTUKA
KoncynbTaHT 3 akaIeMiqHOI/FOpUIMYHOT aHTIIIHCHKOT MOBH:
O.B. IBacwoTa, xano. ¢inon. nayk, ooyenm
JIbBIBCHKU HaliOHANBHHUN yHiIBepcHTET iMeH1 [Bana dpanka

Y emammi ananizyemocs pons coyianvuux mepedic 8 ymosax
mpaucghopmayii cyvacrnoeo cycnitbemeaa. 3 ’sacosano, wo coyianbHi
niamgopmu 6nauBaOMv He auule HaA NOBEOIHKY atodel, ane U Ha
NONIMUKY, eKOHOMIKY ma camy dicypHanicmuky. Y cmammi
AHANIZYEMbCSL BNIUB COYIATLHUX MEPEeNC HA C8IMo8Y iHhopmayitiny
anobanizayiro ma 6ci npoyecu, no8 s3aui 3 Hero.

Knrwouoei cnoea: cenobanizayis, inmeepayis, coyianbHi
mepesici, noaAimuKka, eKOHOMIKA.

SOCIAL MEDIA AS THE MAIN ASPECT OF MODERN
INFORMATION SOCIETY AND ITS GLOBALIZATION

Petro Kozak, Third-Year Journalism Student
ESP Supervisor: O.B. lvasyuta, Ph.D. (Philology), Assoc. Prof.
Ivan Franko National University of L’viv

The article deals with the role of social media in the age of
transformation of the society. It has been demonstrated that social
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platforms are beginning to have an increasing influence not only
upon people's behavior, but also politics, economy, and journalism.
The article examines the impact of social networks on information
globalization and all its processes.

Key words: globalization, integration, social media,
politics, economy.

Problem statement. Globalization is an important part of
humankind development. It started centuries ago with the first
economic bonds between different parts of the globe and continues
to evolve through various spheres of our lives due to the new
sophisticated technologies.

Foundation of the United Nations, for example, marked the
political globalization, and the activity of the International
Monetary Fund distinguishes connection of economic links
between developing states. But none of those would be possible
without probably the most notable integration — the informational
globalization. This type emerged thanks to the different inventions
such as radio and television. With these instruments we have been
able to know virtually all the information we need or at least
information we are allowed to know, depending on the country and
their authority. But it is social media that have probably the biggest
impact on the unification of whole informative system.

Recent research and publications. The impact of social
networks on information globalization has been studied relatively
recently. They became especially noticeable after the presidential
elections in different countries. Some preliminary work was carried
out in the early 2000s with the beginning of the Arab Spring by
Waheed Ahmed Alhindi, Muhammad Talha Ghazali Sulong, etc.
Their systematic study showed that social media were among the
most usable tool of protesters and even foreign journalists.

In their book “Likewar. The Weaponization of Social
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Media” the authors P. W. Singer Emerson, T. Brooking analyzed
the use of social networks in various situations and outlined the
threats of our networked world. Informational targeted attacks were
among issues under investigation.

The purpose of the article. Social media have become not
only a convenient way to communicate online, but a powerful tool
for the rapid dissemination of information around the world, as
well. The aim of the research is to outline the role of social media
in spreading the information and globalization of the whole society
and to determine its benefits and treats for the people.

Presentation of the main material. On the way to
informational globalization. Initial purpose of the first social
networks was to unite people from different countries of different
views to create a new and entirely unique environment where
common users would be able to share their ideas. Such sites as
classmates.com, SixDegrees.com or Friendster were the pioneers in
this business [1], but nevertheless remained small and not so
massive resources, the same cannot be said for their successor that
become a global phenomenon.

TheFacebook.com was born on 11 January 2004 and almost
immediately caused the flow of nearly 460 million users online [2,
p.57] Two years later a Twitter entered the arena and the era of
social media begun. Those and other “newcomers” swiftly became
the most popular environments for interpersonal and mass
communication, but their role as informative outlets was yet to
come. Death of the superstar was one of the first triggers.

Michael Jackson’s passing shattered the Internet, but
Twitter got a real benefit at that time, cause hundreds of thousands
fans wanted to share their grief by short and sensitive tweets.
Twitter’s traffic soared to record 100,000 tweets per hour. [2, p. 8]
That meant that social media could be something bigger than just
platforms for friends and new acquaintance. Almost every user then
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got to know about the death of icon and was able to monitor this
sad event in real time. And that indicated that social media could be
effective media outlets, which could unite society better than the
most famous broadcasting companies.

News resources. Mark Zuckerberg foresaw such
opportunity two years before Michael Jackson’s death. He wanted
to improve his creation and make it more useful and unique.
Therefore Facebook got a news feed and “share” system. In 2007
Zuckerberg explained this innovation. “You can make real stories
of real events. As we approach that, we become the mass publisher.
20-30 pieces of information or stories per day is a total of 300
million stories. It all goes to the fact that we publish more every
day than most other publishers throughout our work™ [2, p. 59].

Twitter also got similar feature and in 2010 let its users to
watch videos and photos, which later would be common for
WhatsApp, Instagram, Reddit and others. Such changes
transformed social media into new phenomenon that became an
indispensable part of the informational globalization process.

At first many were skeptical about the mounting role of the
social media, believing Facebook, Twitter etc. would remain
lighthearted platforms for those addicted to likes and the number of
friends. For instance, Malcolm Gladwell, the writer for The New
Yorker and the Washington Post, in his essay “Small Change”
questions the significance of new platforms in the media coverage
and believes that it cannot make a revolutionary change [3].

Eric Schmidt, the executive chairman of Google and Jared
Cohen, the director of Google think otherwise. In their book “The
New Digital Age” they assume that social media as technology
would become a resource worldwide. [4, ct. 20-25] Thus the global
connections will expand. At some point social media became so
developed that it would have been senseless not to notice their
influence on the work of the media.
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One of the notable proofs was the story of James Buck. UC
Berkeley graduate student of journalism on April 10 was arrested
by Egyptian law enforcement agencies for photographing a
demonstration. To save himself James used his mobile phone and
Twitter. Student just tweeted to his followers one word “Arrested”
and that was enough to draw attention of the whole world. First UC
Berkeley learnt about the arrest and soon the US Embassy and a lot
of various law organizations proposed their help. As a result, James
Buck was set free [5].

Another example is an activity on Twitter during the Arab
Spring in the early 2010s. It began as a protest against oppressive
regime in Tunisia and then spread to Libya, Egypt, Yemen, Syria
and other Arabic countries. Since these countries lacked some
independent and influential professional media and western
journalists were not able to get all information correctly and timely,
people learnt about the main events from the Twitter. Social media
also helped the protesters to promote their goals and demands.

“These websites allowed protesters to spread their message
of revolution at a rate which would have been unbelievable without
these websites and further allowed for direct reporting, intelligence
sharing and coordination on behalf of protesters” [6].

But the decisive moment for social media was on January
2010. Destructive and catastrophic magnitude 7M earthquake hit
Haiti islands. An estimated three million people were affected by
the quake. Death toll estimates range from 100,000 to about
160,000. The main communication channels were down and to
learn something about the situation in almost destroyed cities was
hardly possible. Twitter users began covering all that was
happening in the cities and thus were providing all much-needed
information to the media.

News outlets also did not fear to use social media in their
work. The Guardian's live blog on the rescue mission used social
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media as well as information from other news agencies. The BBC
also covered the event combining tweets from the area with the
work of its reporter Matthew Price in Port-au-Prince. And CNN
had seven reporters on the ground, ready to cover the disaster,
using their smartphones and Twitter accounts. «Social media partly
made up for the lack of information from the affected area on what
had happened and what was most needed» [7]. Twitter was no
longer just a social platform. More importantly it became an
alternative news feed. According to a 2010 report from Barracuda
Networks, a Web security company, most of 50 million accounts
follow other users rather than posting their own messages.
Basically, Twitter transformed into some kind of ‘“handy”
television, radio and newspaper altogether. “It seems that Twitter is
becoming more of news feed than a social network”, said P. Judge,
author of the report and chief research officer at Barracuda [8].

In such conditions it is largely impossible to agree with
Malcolm Gladwell’s opinion about insignificance of social media.
After release of first iPhones the process of globalization gathered
momentum. Practically each person with a smartphone and
registered account anywhere could easily inform about some events
in the feed and therefore to tell the whole world about what he/she
had seen. And even in the countries with despotic or authoritarian
governments citizens were able to tell the truth about the protests or
crimes and human rights violations. The online-communications
has been expanding since then and now represent a sort of invisible
web with hundreds of millions of users.

Ukraine itself has an example of how social media can play
a decisive role in dissemination of important information globally.
It is about tragic events of February 2014, when the Revolution of
Dignity began. With lack of qualified and credible information
from the government structures journalists began using Twitter and
Facebook, and their colleagues abroad had no other option but to
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cover situation in Ukraine not just by direct reporting from the
scene but by using the video and photos from Twitter too.

Olga Onuch, who writes for the Washington Post, in 2014
gathered basic information in the article “Social networks and
social media in Ukrainian “Euromaidan” protests”. According to
her, lots of data were gathered thanks to the activity of Euromaidan
participants on Twitter. Protesters saw no reason to trust oligarchic
media, so they also were relying on the bloggers online. “Social
networks also played a key role: 47 percent received valuable
information from their friends, 18 percent from work colleagues
and 15 percent from family members. When we interviewed
protesters, they explained that they found Facebook and Internet
news sites more reliable sources of information than television”
[10]. However, this tendency is harmful to traditional journalism.
The USAID-Internews survey last year found that 68% of
respondents use social platforms as the main source of news [11].

Impact on the politics and economics. Informational
globalization boosted by social media development has influence
not only on the traditional journalism, but also on the politics. One
of the simplest examples is the communication between the
government and citizens. Officials now can inform about the
politicians’ decisions online, and people can engage in the direct
dialogue. “Social media isn’t just a good way to share memes and
keep up with what’s trending. It can also be a very powerful way
for government organizations to interact with the public” [12]. The
communication between different countries changed too. With the
simple tweets presidents congratulate each other with anniversaries,
affirming the good relationship or opposite.

In terms of economics, the impact of social networks is also
hard to overlook. In the interview for the Forbes
V.V. Vaitheeswaran, an award-winning global correspondent for
the Economist, shared his opinion on how social media have
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changed corporate innovation. “Initially, most corporations were
caught out by the explosion of social media. However, through trial
and error many are now doing better. They must, as the future
belongs to firms that can best harness the global trend toward open,
networked and user driven approaches to innovation” [13].

Conclusion. It took centuries for the informational
globalization to take some real shape and become probably the
most influential process in our modern world, full of technologies,
biases and disinformation. Since the invention of radio and
television, social media have made probably the biggest
contribution in the connection of the whole society on the globe,
uniting different states and making possible for common users not
just to consume the information but to create it. However, that does
not mean that social platforms brought only benefits. In the modern
age humankind must fight against disinformation, hybrid conflicts
and various weaknesses. And all these aspects of our life are caused
by informational globalization.

Thus, we see that social network influence many important
processes mentioned above. They affect politics, economics,
society, etc. Thus, there are a lot of opportunities to conduct further
studies and to examine their impact on the developing
informational global area.
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HOBI BUITPOBYBAHHSA 1A ’KYPHAJIICTUKHA B
YMOBAX INIOIUPEHHSA KOPOHABIPYCY

Ipuna Bosnomun, ctya. 1 kypcy ¢-Ty KypHaTiCTHKHA
KoHcynbTaHT 3 akaieMiqyHOi/FOpHIMYHOI aHTITIHCHKOI MOBH:
O.B. IBacwora, xano. ginor. nayk, ooyenm
JIsBiBCHKMI HalliOHANIBHHK yHiBEepcUTET iMeH1 IBana Dpanka

Y cmammi nposedeno amaniz ocmamuix 00CAIOHCEHD
HOBUHHOI nonimuxu ykpaincokux inmepnem 3MI. 30iticneno cnpoby
BUZHAUUMU NPOONIeMU MA 3AB0AHHS IHCYPHANICMUKU NO8 A3aHI 3
memoro nauoemii. Bcmanoéneno, wo mema Kopouasipycy sK
inpopmayitinutl  npusio 3aumae 6ce OLlbUWeE MAC-MeOiUH020
npocmopy,  Higenowwu  IHWI  CYCRIIbHO  3HAQYYWl  memu,
CHOMBOPIOIOYU PeabHiCMb | 0eCMPYKMUBHO 8NIUBAIOYU HA MACOBY
ceioomicmeo.

Knrouoei cnoea: KOPOHABIPYC, JHCYpHATICMUKA,
BUNPOOYBAHHSL.
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CONTEXT OF THE CORONAVIRUS OUTBREAK
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In the article recent studies of the news policy of the
Ukrainian Internet media are considered. An attempt has been
made to identify the problems and tasks of journalism related to the
topic of the pandemic. It has been established that the theme of the
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coronavirus as a newsworthy event is occupying more and more
media space, eliminating other socially important topics, distorting
reality and destructively affecting the mass consciousness.

Key words: coronavirus, journalism, testing.

Problem statement. Today the world is in a state of
emergency. On March 11, 2020, WHO declared COVID-19 a
pandemic [1], and on April 3, the number of confirmed cases of
this infection exceeded 1 million [2]. The rapid spread of the
coronavirus, its destructive impact on the economy and social life
makes it a global challenge that is seen as the worst since World
War |1 [3] and a real test for the health care system of all countries.
In this case, the role of media is vitally important. Frank Webster,
referring to Daniel Bell, who came up with “sophisticated
sociological portrait of an embryonic future” back in 1973, claims
that the humanity has grown up to a new stage of existence from
post-industrial to the information society [4, p.38]. Our era includes
knowledge as the greatest value and, understandably, the media are
considered as a fourth estate next to the legislative, executive, and
judicial branches. Having such a significant indirect social
influence the media play considerable role in fighting the pandemic
of COVID-19.

The questions arise: how should the mass-media collect and
disseminate information, affect the public’s mental health and what
new issues for the Ukrainian journalism have emerged in the
context of the global threat.

Recent research and publications. Although in Ukraine
the topic under study has not been investigated in depth yet, some
research in the related areas of study has been conducted. The
problem of psycho-emotional impact of social media on the mass
consciousness and the danger of spreading fakes during an
emergency has been researched by the doctor of psychological
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sciences N. Potapchuk [5], the researchers S. Pogorelov [6] and
N.Onishchenko [8]. The value orientation of the news journalism is
analyzed by the female journalist and psychologist O. Kvasnytsya

[8].

The aim of the article is to evaluate the main challenges
for Ukrainian journalism, including the role of mass-media in
context of the pandemic, as well as define the place that the theme
of coronavirus occupies in the information space.

Presentation of the main material. First of all, the theme
of pandemic occupies the vast part of the info space. According to
the Institute of Mass Information's (IMI) research, the average
fraction of information on this topic is more than a half (58.5%)
[10]. Thus, problems covered are, in fact, reduced to one, distorting
the information map of the day. The topic of the Russian-Ukrainian
war and its aftermath remains unnoticed by the audience. For
example, as of March 16-18, 2020 the percent share of news on the
coronavirus theme in “UkrInform” was 87%. Thus, the theme of
the war received much less resonance. Despite such a distribution
of priorities, Russian armed aggression against Ukraine remains no
less important and urgent topic, in particular: “Despite the ceasefire
regime, the occupiers continue to fire at Ukrainian positions in the
Donbass. Since the beginning of 2020 (meaning the period between
January 1 and April 23, 2020), pro-Russian militants have fired
hundreds of times. As a result of the shelling, 47 soldiers were
killed ”, according to the “24 Channel” website [11]. Putting the
topic of the pandemic to the forefront makes it the only event worth
attention, while offsetting other socially relevant topics and issues,
such as the war, unemployment, and the like. In particular, the
Ukrainian female researcher O. Kvasnytsya believes that ... there
is a considerable imbalance in the Ukrainian media space when the
public relevance, the significance of the information is inferior to
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the attractiveness of the news”, which as a result model “not quite
adequate reality” [9, p.36].

Quantity does not always mean quality. According to the
IMI's monitoring results, about 5% of the total amount of
coronavirus material in the media had an excessive level of
emotionality and another 5% contained evaluative judgments [10].
It should be noted that such news are harmful in the context of
increasing social tension triggered by the pandemic. Considering a
similar problem - determining the role of the media as a factor of
social management in an emergency situation, S. Pogorelov rises
the issue of psycho-emotional impact of the emergency situation on
the society, “the lack of an equal relation between the real level of
the emergency and the nature of its display in the info space leads
to the fact that citizens fall under the double psychological press:
the situation itself and its reflection in the mass media. The media,
being essential social regulator, do not contribute to the public’s
psychological stability during the emergency situation and do not
fulfill one of their main purposes - psycho-correction of the mass
consciousness” [6]. Another researcher, Nariman Darvishov, the
Master of Psychology from the Taras Shevchenko National
University of Kyiv, referring to the coronavirus theme, things that
regular reading news creates a sense of controlling the danger,
however this feeling is deceptive and a person is more likely to feel
panic, and exhaustion instead [7]. Obviously, the mass-media are
not interested in spreading the panic, but, unfortunately, there is a
great desire to create a sensation and catch the audience’s attention.

Another grave problem is that the theme of pandemic opens
new opportunities for Russian propaganda and adds an extra lever
of influence to the hybrid war. Analyzing the coronavirus-related
disinformation cases aimed at Ukraine published in pro-Kremlin
media, the flagship project of the European External Action
Service’s “EUvsDisinfo” brought to light 215 samples of fakes in
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between January 22 and April 1, 2020. Their main narratives were
concerned with the origin of virus, its danger, the role of China,
conspiracy theories and included anti-American, anti-Ukrainian
and anti-European messages [12]. It has become clear that the aim
of manipulating such sensitive and popular theme is to destabilize
the situation and undermine people’s confidence in the authorities.
Unfortunately, having been involved in the war for six years, we
have lost numerous lives of our soldiers and citizens and continue
losing them every day. According to the latest data provided by the
Office of the United Nations High Commissioner for Human
Rights as many as 13 000 persons have perished and 30 000
persons have got injuries in the war since 2014 [13]. Thus, we
have no moral right to forget or reject this reality of our nation’s
everyday life. Can we combat the fakes and raise the world’s
awareness if there are not any everyday updates of that statistics in
our media?

Conclusion. In the article we have tried to determine the
main topics and issues for Ukrainian journalism, their role in
hybrid Russian-Ukrainian war and their impact on the public’s
mental health in the context of coronavirus outbreak. In addition,
we have made an attempt to analyze some most recent studies
dealing with the transmission of topical information in the media.

Some further research should focus on the emotional state
of the society during the coronavirus outbreak, deeper analyses of
the Ukrainian information space, changes taking place and
comparison of its structure before, during and after the pandemic.
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